NI

TENTH CQNGRESS OF THE FEDERATED STATES OF MICRONESIA

SECOND REGULAR SESSION, 1997

A BILL FOR AN ACT

To amend chapter 9 of title 33 of the Code of the Federated States of Micronesia,
regarding secured transactions, by repealing subchapters | and Il thereof, and by
adding new subchapters I, I, I, IV, and V, and for other purposes.

o © 0 N o g 9~ W N =

R S S —
w NN =

el
(2 N

16
17
18
19
20
21
22
23
24
25

BE IT ENACTED BY THE CONGRESS OF THE FEDERATED STATES OF MICRONESIA:

Section 1. Subchapters |, and Il of chapter 9 of title 33 of the Code of
the Federated States of Micronesia are hereby repealed in their entirety.

Section 2. Chapter 9 of title 33 of the Code of the Federated States of
Micronesia is hereby amended by adding a new subchapter I, entitled "Short
Title, Applicability and Definitions," by adding a new subchapter Il, entitled
"Validity of Security Agreement and Rights of Parties thereto, by adding a new
chapter Il entitled "Rights of Third Parties; Perfected and Unperfected Security
Interests; Rules of Priority," by adding a new subchapter IV entitle "Filing," and
by adding a new subchapter V, entitled "Default." All sections herein enacted
to law are intended to conform with the "Uniform Commercial Code" (UCC)
1990 Edition.

Section 3. Chapter 9 of title 33 of the Code of the Federated States of
Micronesia is hereby amended by adding a new section 9-101 of subchapter |
to read as follows:

"Section 9-101. Short title. This chapter shall be known and may

be cited as the 'Secured Transactions Act of 1997', or The

Uniform Commercial Code, (UCC) as adopted.”
Section 4. Chapter 9 of title 33 of the Code of the Federated States of

Micronesia is hereby amended by adding a new section 9-102 of subchapter |

to read as follows:

"Section 9-102. Policy and subject matter of chapter.

(1) Except as otherwise provided in section 9-104 on

excluded transactions. this chapter applies:

(a) to any transaction (regardless of its form

which is intended to create a security interest in personal
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property or fixtures including goods, documents, instruments,

2 eneral intangibles. chattel paper or accounts; and also
3 b) to any sale of accounts or chattel paper.
< 2) This chapter applies to security interests crated b
5 contract including pledge, assignment. chattel mortgage. chattel
6 trust. trust deed, facto:s line, equipment trust, conditional sale.
7 trust receipt. other lien or title retention contract and lease or
8 consignment intended as security. This chapter does not apply to
9 statutory liens except as provided in section 9-310.
10 (3) The application of this chapter to a security interest in
11 a secured obligation is not affected by the fact that the obligation
12 is_itself secured by a transaction or interest to which this chapter
13 does not apply."
14 Section 5. Chapter 9 of title 33 of the Code of the Federated States of
15 Micronesia is hereby amended by adding a new section 9-104 of subchapter |
16 to read as follows:
17 "Section 9-104. Transaction excluded from chapter. This chapter
18 does not apply:
19 (1) to a security interest subject to any statute of the
20 Federated States of Micronesia, to the extent that such statute
21 governs the rights of parties to and third parties affected by
2 transactions in particular types of property: or
23 (2) to a landlord's lien: or
24 (3) to a lien given by statute or other rule of law for
25 services or materials except as provided in section 930 on priority
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of such liens: or

(4) to a transfer of a claim for waqges, salary or other

compensation of an employee; or

(5) to a transfer by a government or governmental

subdivision or agency; or

(6) to a sale of accounts or chattel paper as part of a

sale of the business out of which they arose, or an assignment of

accounts or chattel paper which is for the purpose of collection

only. or a transfer of a right tot payment under a contract to an

assignee who is also to do the performance under the contract or

a transfer of a single account to an assignee in whole or partial

satisfaction of a preexisting indebtedness: or

(7) to a transfer of an interest in or claim in or under any

policy of insurance, except as provided with respect to proceeds

(section 9-306) and priorities in proceeds (section 9-312): or

(8) to a right represented by a judament (other than a

judgment taken on right to payment which was collateral); or

(9) to any right of setoff: or

(10) except to the extent that provision is made for

fixture in section 9-313, to the creation or transfer of an interest

in or lien on real estate, including a lease or rents thereunder; or

(11) to a transfer in whole or part of any claim arising out

of tort; or

(12) to a transfer of an interest in any deposit account

(subsection (1) of section 9-105). except as provided with
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(section 9-312)."

Section 6. Chapter 9 of title 33 of the Code of the Federated States of
Micronesia is hereby amended by adding a new section 9-105 of subchapter |

to read as follows:
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"Section 9-105. Definitions.

(1) In this chapter unless the context otherwise requires:

(a) 'Account' means _any right to payment for

goods sold or leased or for services rendered which is not

evidenced by an instrument or chattel paper, whether or not it

has been earned by performance:

(b) 'Account debtor' means the person who is

obligated on an account, chattel paper or general intangible;

(c) 'Chattel paper' means a writing or writings

which _evidence both a monetary obligation a security interest in or

a lease of specific goods, but a chattel or other contract involving

the use or hire of a vessel is not chattel paper. When a

transaction is evidence both by such a security agreement or a

lease and by an instrument or a series of instruments. the group

of writing taken together constitutes chattel paper;

(d) 'Collateral' means the property subject to a

security interest, and includes accounts and chattel paper which

have been sold;

(e) 'Debtor' means the person who owes payment

or other performance of the obligation secured, whether or not
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the person owns or has rights in the collateral. and includes the

seller of accounts or chattel paper. Where the debtor and the

owner of the collateral are not the same person. the he term

'debtor'’ means the owner of the collateral, the obligor in any
provision dealing with the obligation. and may include both were

the context so requires;

(f) 'Deposit account' means a demand, time.

savings, passbook or like account maintained with a bank. savings

and loan association. credit union or like organization, other than

an account evidenced by a certificate of deposit:

(g) 'Document’ means document of title and

includes bill or lading. dock warrant, dock receipt. warehouse
receipt or order for the delivery of goods. and also any other

document which in the reqgular course of business or financing is

treated as adequately evidencing that the person in possession of
it is entitled to receive. hold and dispose of the document and the

goods it covers: to be a document of title a document must

purport to be issued by or addressed to a bailee and purport to

cover goods in the bailee's possession which are either identified

or are funaible portions of an identified mass;

(h) 'Encumbrance' includes real estate mortgages

and other liens on real estate and all other rights in real estate

that are not ownership interest;

i) 'General intangibles' means any personal

property (including things in_action) other than goods. account,
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chattel paper, documents, instruments, and money. All rights to

payment earned or unearned under a charter or other contract

involving the use or hire of a vessel and all rights incident to the

charter or contract are accounts:

(i) _'Goods includes all things which are movable at

the time the security interest attaches or which are fixtures

(section 9-313). but does not include money. document,

instruments, accounts, chattel paper, general intangibles. or
minerals or the like (including oil and gas) before extraction.
'Good' also _includes standing timber which is to be cut and

removed under a conveyance or contract for sale. the unborn

young of animals. and growing crops:
(k) ‘'Instrument' means a negotiable instrument. or a

certificate security or any other writing which evidence a right to

the pavment of money and is not itself a security agreement or

lease and is of a type which is in ordinary course o business

transferred by delivery with any necessary endorsement or

assignment;
(I)__'Mortgage' means a consensual interest created

by real estate mortgage, a trust deed on real estate. or the like,

(m) A Security interest is a 'purchase money

security interest' to be extent that it is:

(i) taken or retained by the seller of the

collateral to secure all or part of its price; or

(i) taken by a person who by making
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advances or incurring an obligation gives value to enable the

debtor to acquire rights in or the use of collateral if such value is

in fact so used;

(n) _An advance is made 'pursuant to commitment’ if

the secured party has bound himself or herself to make it.

whether or not a subsequeni event of default or other event not

within the party's control has relieved or may relieve such party

from his or her obligation;

(0) 'Security agreement’ means an agreement which

creates or provides for a security interest:
(p) 'Secured party’ means a lender, seller or other

person _in whose favor there is security interest, including a person

to whom accounts or chattel paper have been sold. When the

holders of obligations issued under an indenture of trust,

eguipment trust agreement or the like are represented by a

trustee or other person, the representative is the secured party;

'Transmitting utility' means any person primaril

engaged in the electric or electronics communications transmission

business. or the transmission or the production and transmission

of electricity, steam. gas or water, or the provision of sewer

service."

Section 7. Chapter 9 of title 33 of the Code of the Federated States of
Micronesia is hereby amended by adding a new section 9-108 of subchapter |

to read as follows:

"Section 9-108. When after-acquired collateral is not security for
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antecedent debt. Where a secured party makes an advance,

incurs an obligation, releases a perfected security interest, or

otherwise gives new value which is to be secured in whole or in

part by after-acquired property such party' security interest in

the after-acquired collateral shall be deemed to be taken for new

value and not as security for an antecedent debt if the debtor

acquires rights in_such collateral shall be deemed to be taken for

new value and not as security for an antecedent debt if the

debtor acquires rights in such collateral either in the ordinary

course of business or under a contract of purchase made

pursuant to the security agreement within a reasonable time after

new value is given."

Section 8. Chapter 9 of title 33 of the Code of the Federated States of
Micronesia is hereby amended by adding a new section 9-109 of subchapter |

to read as follows:

"Section 9-109. Classification of goods: 'consumer goods';

'equipment’; 'farm products'; 'inventory'. Goods are:

(1) 'consumer goods' if they are used or bought for use

primarily for personal. family or household purposes:

(2) 'equipment' if they are used or bought or use primarily

in business (including farming or a profession or by a debtor who

is non-profit _organization or a governmental subdivision or

agency or if the goods are not included in the definitions of

inventory. farm products or consumer goods;

(3) 'farm products' if they are crops or livestock or
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supplies used or produced in farming operations or if they are

2 products or crops or_livestock in their unmanufactured states
3 such as ginned cotton, wool-clip, maple syrup, milk and eggs
4 and if they are in the possession of a debtor engaged in raising,
5 fattening. grazing or other farming operations. If goods are farm
6 products they are neither equipment nor inventory:
T (4) 'inventory' if they are held by a person who holds
8 them for sale or lease or to be furnished under contracts of
9 service or it they have been so furnished. or if they are raw

10 materials. work in process or materials used or consumed in

11 a_business. Inventory of a person is not to be classified as

12 that person's equipment."

13 Section 9. Chapter 9 of title 33 of the Code of the Federated

14 States of Micronesia is hereby amended by adding a new section 9-110 of

15 subchapter | to read as follows:

16 "Section 9-110 Sufficiency of description. For the purposes

17 of this chapter any description of personal property or real

18 estate is sufficient whether or not it is specific if it reasonably

19 identifies what is described."

20 Section 10. Chapter 9 of title 33 of the Code of the Federated

21 States of Micronesia is hereby amended by adding a new section 9-112 of

22 subchapter | to read as follows:

23 Section 9-112. Where collateral is not owned by debtor.
24 Unless otherwise agreed, when a secured party knows that
25 collateral is owned by a person who is not the debtor, the
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1 owner of the collateral is entitled to receive from the secured
2 party any surplus under section 9-502(2) or under section 9-
3 504(1), and is not liable for the debt or for any deficiency
4 after resale. and has the same rights as the debtor:
5 (1) _to receive statements under section 9-208;
6 (2) to receive notice of and to object to a secured
¥ party's proposal to retain the collateral in satisfaction of the
8 indebtedness under section 9-505:
9 (38) to redeem the collateral under section 9-506:
10 (4) to obtain injunctive or other relief under section 9-
11 507(1); and
12 (5) to recover losses caused to the secured party
13 under section 9-208(2)."
14 Section 11. Chapter 9 of title 33 of the Code of the Federated
15 States of Micronesia is hereby amended by adding a new section 9-201 of
16 subchapter Il to read as follows:
17 "Section 201. General validity of security agreement. Except
18 as otherwise provided by this act a security agreement is
19 effective according to its terms be between the parties.
20 against purchasers of the collateral and against creditors.
21 Nothing in this chapter validates any charge or practice illegal
22 under any statute or regulation thereunder governing usury,
23 small loans, retail installment sales. or the like. or extends the
24 application of any such statute or regulation to any
25 transaction not otherwise subject thereto."
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Section 12. Chapter 9 of title 33 of the Code of the Federated
States of Micronesia is hereby amended by adding a new section 9-202 of

subchapter Il to read as follows:

"Section 9-202. Title to collateral immaterial. Each provision

of this chapter with regard to rights. obligations and

remedies applies whether title to collateral is in the secured

party or in the debtor."

Section 13. Chapter 9 of title 33 of the Code of the Federated
States of Micronesia is hereby amended by adding a new section 9-203 of

subchapter Il to read as follows:

"Section 9-203. Attachment and enforceability of security

interest; Proceeds; Formal requisites.

(1) A security interest is not enforceable against the

debtor or third parties with respect to the collateral and

does not attach unless:

(a)  the collateral is in the possession of the
secured party pursuant to agreement, or the debtor has

signed a security agreement which contains a description of

the collateral and in _addition, when the security interest

covers crops growing or to be grown or timber to be cut, a

description of the land concerned:

(b) _ value has been given:; and

(c) the debtor has rights attaches when it

becomes enforceable against the debtor with respect to the

collateral. Attachment occurs_as soon as all of the events
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specified in subsection (1) have taken place unless explicit

agreement postpones the time of attaching.

(3)  Unless otherwise adgreed a security agreement

ives the secured party the rights to proceeds provided b

section 926."
Section 14. Chapter 9 of title 33 of the Code of the Federated
States of Micronesia is hereby amended by adding a new section 9-204 of

subchapter Il to read as follows:
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"Section 9-204. After-acquired property; Future advances.

1 Except as provided in subsection (2), a securit

agreement may provide that any or all obligations covered by

the security agreement are to be secured by after-acquired

collateral.

(2)  No security interest attaches under an after-

acquired property clause to consumer goods other than

accessions (section 9-314) when given as additional security

unless the debtor acaquires rights in them within 10 days after

the secured party gives value.

(3) Obligations covered by a security agreement may

include future advances or other value whether or not the

advances or value are given pursuant to commitment

(subsection (1) of section 9-105)."

Section 15. Chapter 9 of title 33 of the Code of the Federated
States of Micronesia is hereby amended by adding a new section 9-205 of

subchapter 1l to read as follows:
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1 "Section 9-205. use or disposition of collateral without
2 accounting permissible. A security interest is not invalid or
3 fraudulent against creditors by reason of liberty in the debtor
4 to use. commingle or dispose of all or part of the collateral
5 (including returned or repossessed goods) or to collect or
6 compromise accounts or chattel paper, or to accept the
7 return of goods or make repossessions. or to use. commingle
8 or dispose of proceeds. or by reason of the failure of the
9 secured party to require the debtor to account for proceeds
10 or replace collateral. This section does not relax the
11 requirements of possession where perfection of a security
12 interest depends upon possession of the collateral by the
13 secured party or by a bailee"
14 Section 16. Chapter 9 of title 33 of the Code of the Federated
15 States of Micronesia is hereby amended by adding a new section 9-206 of
16 subchapter Il to read as follows:
17 "Section 9-206. Agreement not to assert defenses against
18 assignee. Subject to any statute or decision which
19 establishes a different rule for buyers or lessees of consumer
20 goods, an agreement by a buyer or lessee that he or she will
&1 not assert against an assignee any claim or defense which he
22 or she may have against the seller or lessor is enforceable by
23 an assignee who takes assignment for value. in _good faith
24 and without notice of a claim or defense. except as to
25 defenses of a type which may be asserted against a holder in
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due course of a negotiable instrument under common law

rinciples or applicable law. A buyer who as part of one

transaction signs both a negotiable instrument and securit

agreement makes such an agreement.”

Section 17. Chapter 9 of title 33 of the Code of the Federated
States of Micronesia is hereby amended by adding a new section 9-207 of

subchapter Il to read as follows:
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"Section 9-207. Rights and duties when collateral is in

secured party's possession.

(1) A secured party must use reasonable care in the

custodyv and preservation of collateral in that party's

possession. In the case of an instrument or chattel paper

reasonable care includes taking necessary steps to preserve
rights against prior parties unless otherwise agreed.

(2)  Unless otherwise agreed, when collateral is in the

secured party's possession:

(a) __ reasonable expenses (including the cost of

any insurance and payment of taxes or other charges)

incurred in the custody. preservation, use of operation of the

collateral are chargeable to the debtor and are secured by

the collateral;

(b)  the risk of accidental loss or damage is on

the debtor to the extent of any deficiency in_any effective

insurance coverage; incorporated into an improvement on

land.
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(3) This chapter does not prevent creation of an

encumbrance upon fixtures pursuant to real estate law.

(4) A perfected security interest in fixtures has

priority over the conflicting interest of an encumbrancer or

owner of the real estate where:

(a) the security interest is a purchase money

security _interest, the interest of the encumbrancer or owner

arises before the goods become fixtures, the security interest

is perfected by a fixture filing before the goods become

fixtures or within 10 days thereafter. and the debtor has an

interest of record in the real estate or is in possession of the

real estate: or

(b) the security interest is perfected by a fixture

filing before the interest of the encumbrancer or owner is of
record. the security interest has priority over any conflicting

interest of a predecessor in title of the encumbrancer or

owner, and the debtor has an interest of record in the real

estate or is in possession of the real estate; or

(c) the fixtures are readily removable factory or

office_machines or readily removal to replacements of
domestic _appliances which are consumer goods. and before
the goods become fixtures the security interest is perfected
by any method permitted by this chapter; or

(d)  the conflicting interest is a lien on the real

estate obtained by legal or equitable proceedings after the
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security interest was perfected by any method permitted b

this chapter.

(5) A security interest in fixtures. whether or not

perfected. has priority over the conflicting interest of an

encombrancer or owner of the real estate where:

(a) the encumbrancer or owner has consented

in_writing to the security interest or has disclaimed an interest

in the goods as fixtures: or

(b) the debtor has a right to remove the goods

as against the encumbrancer or owner. |f the debtor's right

terminates. the priority of the security interest continues for a

reasonable time.

(6) Notwithstanding paragraph (a) of subsection (4)

but otherwise subject to subsections (4) and (5), a security

interest in fixtures is subordinate to a construction mortgage

recorded before the goods become fixtures if the goods

become fixtures before the completion of the construction.

To the extent that it is given to refinance a construction

mortgage. a mortgage has this priority to the same extent

as the construction mortgage.

(7) _In cases not within the preceding subsections, a

security interest in fixtures is subordinate to the conflicting

interest of an encumbrance or owner of the related real

estate who is not the d debtor.

(8) When the secured party has priority over all

16 of 61



C.B.NO. _[O~/ 18

wn

—L

o © 0o N o O s~ w

15
16
17
18
19
20
P
22
23
24
25

owners and encumbrancers of the real estate, he or she may,

on default. subject to the provisions of subchapter V. remove

his or her collateral from the real estate but the secured

arty must reimburse any encumbrancer or owner of the real

who is not the debtor and who has not otherwise agreed for

any diminution in value of the real estate caused by the
absence of the goods removed or by any necessity of

replacing them. A person entitled to reimbursement may

refuse permission to remove until the secured party gives
adequate security for the performance of this obligation."
(c) the secured party may hold as additional

security_any increase or profits (except money) received from the

collateral, but money so received., unless remitted to the debtor,

shall be applied in reduction of the secured obligation:

(d) the secured party must keep the collateral

identifiable but funaible collateral may be commingled;

e) the secured party may re pledge the collateral

upon terms which do not impair the debtor's right to redeem it.

(3) A secured party is liable for any loss caused by that

party's failure to meet any obligation imposed by the preceding

subsections but does not lose his or her security interest.

(4) A secured party may use or operate the collateral for

the purpose of preserving the collateral or its value or pursuant

to the order of a court of appropriate jurisdiction or. except in

the case of consurmer goods,. in the manner and to the extent
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Section 18 Chapter 9 of title 33 of the Code of the Federated States of
Micronesia is hereby amended by adding a new section 9-208 of subchapter |l

to read as follows:
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"Section 9-208. Request for statement of account or list of

collateral.

(1) A debtor may sign a statement indicating what the

debtor believes to be in the agaregate amount of unpaid

indebtedness as of a specified date and may sent it to the

secured party with a request that the statement be approved or

corrected and returned tot he debtor. When the security

aqgreement or any other record kept by the secured party

identifies the collateral a debtor may similarly request the secured

party to approve or correct a list of the collateral.

(2) The secured party must comply with such a reguest

within two weeks after receipt by sending a written correction or

approval. If the secured party claims a security interest in all of a

particular type of collateral owned by the debtor the secured

party may indicate that fact in _his or her reply and need not

approve or correct an itemized list or such collateral. If the

secured party without reasonable excuse fails to comply such

party is liable for any loss caused to the debtor thereby: and if
the debtor has properly included in the request a good faith

statement of the obligation or a list of the collateral or both the

secured party may claim a security interest only as shown in he
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