v

I N CONGRESS OF THE FEDERATED STATES OF MICRONESIA
VS SR P.O. Box PS 3

Palikir, Sokehs

Pohnpei State, FM 96941
&, X Tel: (691) 320-2324/2325/2326/2327/2337/2338/2707
Fax: (691) 320-5122

VES\A 9
.

1
an®®

12
> Noccee
2N

COMMITTEE ON
JUDICIARY AND
GOVERNMENTAL OPERATIONS

STANDING COMMITTEE REPORT NO. M- ¥4

RE: J&GO/C.B. NO. 22-78

SUBJECT: EXEMPT ASSISTANT SECRETARIES OF
EXECUTIVE BRANCH DEPARTMENTS FROM THE
PUBLIC SERVICE SYSTEM.

JULY o], 2022

The Honorable Wesley W. Simina
Speaker, Twenty-Second Congress
Federated States of Micronesia
Fifth Special Session, 2022

Dear Mr. Speaker:

Your Committee on Judiciary and Governmental Operations to wt

was referred C.B. No. 22-78, entitled:

“A BILL FOR AN ACT TO AMEND SECTION 117 OF TITLE 52

CODE OF THE FEDERATED STATES OF MICRONESIA

(ANNOTATED) , AS AMENDED BY PUBLIC LAWS NOS. 21-152 AND
22-05, TO EXEMPT THE ASSISTANT SECRETARIES OF THE
DEPARTMENTS OF THE EXECUTIVE BRANCH FROM THE PUBLIC

SERVICE SYSTEM ACT, AND FOR OTHER PURPOSES.”,

begs leave to report as follows:

The intent and purpose of this bill are expressed in the tit!

The Committee on Judiciary and Governmental Operations held ¢
hearing on C.B. No. 22-78 and other Public Service System bi!

CoB- NO- 22—139, C-Bc NO- 22_145, C.Bo NO. 22—147,

and C.B. 1

22-162 on June 10, 2022. The purpose of C.B. No. 22-78 is t«
exempt the assistant secretaries of the Departments of the
Executive Branch from the Public Service System (“PSS”).
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SUMMARY OF COMMITTEE ON JUDICIARY AND GOVERNMENTAL OPERATIONS
JUNE 10, 2022 HEARING TESTIMONY RELEVANT TO C.B. No. 22-78:

J&GO Committee Members present at the June 10, 2022 hearing:
Chairman Robson U. Romolow and Senator Isaac V. Figir.

Non-J&GO Committee Members present at the June 10, 2022 hearing:
Senator Joseph J. Urusemal, Senator Victor V. Gouland, and Vice
Speaker Esmond B. Moses.

The witnesses present at the June 10, 2022 J&GO Committee
hearing to testify were: Department of Justice Attorney General
Joses R. Gallen, Department of Finance & Administration
Assistant Secretary Sohs John, Office of Personnel Director
Samson Pretrick, FSM Supreme Court Director of Court
Administration Emeliana Musrasrik-Carl, Department of Education
Secretary Gardenia Aisek, Department of Resources and
Development Assistant Secretary of Energy Faustine Yarofausug
and staff, and Department of Environment, Climate Change and
Emergency Management Assistant Secretary for Environment Cynthia
H. Ehmes.

Committee Chairman welcomed the witnesses and public to the J&GO
Committee hearing. Committee Chairman opened the hearing with a
brief summary of the current Public Service System bills pending
before Congress. Committee Chairman expressed support for
increasing the salary of national government employees under the
Public Service System (“PSS”). Committee Chairman explained
that increasing the PSS employee salaries under C.B. No. 22-147
would address the concerns driving the PSS exemption bills (C.B.
No. 22-78 and C.B. No. 22-139). The primary driving factor
behind the PSS exemption bills is the low salaries set at the
PSS base salary pay and step levels.

The Office of Personnel Director testified that the objective of
the Office of Personnel is to protect the PSS, the merit
principles and position qualification requirements built into
the PSS, and PSS employee rights. The Office of Personnel
Director explained that the Office of Personnel respects
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Congress’ decision to remove select positions from the PSS and
will implement the law accordingly, but the Office of Personnel
objective is not to have national government employees migrate
out of the PSS.

Attorney General testified in support of exempting assistant
secretaries from the PSS because the exemption will provide
management with flexibility in hiring. Attorney General
questioned whether Congress plans to exempt directors of
divisions from the PSS, because C.B. No. 22-78 as currently
drafted will only exempt assistant secretaries from the PSS.
Attorney General explained that division chiefs and directors
perform a substantial amount of department work and are at the
same level as assistant secretaries. Attorney General also
questioned whether the proposed exemption of assistant
secretaries from the PSS will subject the assistant secretaries
to advice and consent by Congress. Attorney General raised
legal and practical concerns of exempting assistant secretary
positions from the PSS where the assistant secretary position is
currently filled. According to the Attorney General, the law
does not permit the removal of assistant secretaries as they are
permanent positions, and the position is for life until the
individual resigns. This presents an issue when the assistant
secretary position is currently filled by an employee hired for
a permanent position that will changed in a political appointed
position by law.

Per the current draft of C.B. No. 22-78, the permanent assistant
secretary positions will become PSS exempt immediately upon C.B.
No. 22-78 being enacted into law. There is no language in C.B.
No. 22-78 on whether the assistant secretary position will be
subject to advice and consent by Congress, or become simply a
contractual position. Under Section 152 of Title 52 of the Code
of the FSM, assistant secretaries can only be removed from the
permanent position for cause and where employee dismissal serves
the public good. 52 FSMC §152; Suldan v. FSM (II), 1 FSM Intrm.
339. Assistant Secretaries are afforded protections from
unlawful termination under the PSS. 52 FSMC §154-155.
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Committee Chairman explained to the Attorney General that the
PSS exemption of secretaries is a concern because the assistant
secretary position will become a political position appointed by
the President. Committee Chairman further raised concerns on
the PSS exemption having a ripple effect where the departments
will come back to Congress seeking more positions to be exempt
from the PSS. Further, the PSS exemption of assistant
secretaries will increase the pay gap between assistant
secretaries, division heads, and department support staff.

DECEM Assistant Secretary testified that there are positives and
negatives to the proposed PSS exemption of assistant
secretaries. DECEM Assistant Secretary explained the PSS
exemption of assistant secretaries is a plus for management
because management will have more control and flexibility over
hiring, and a tool for negotiating salaries to attract the
candidates with the necessary skills. DECEM Assistant Secretary
explained the negatives of exempting assistant secretaries from
the PSS is that the assistant secretaries can be removed at the
whim of management, a serious concern to job security. DECEM
Assistant Secretary further explained the importance of
institutional memory, which is difficult to retain with the
change of assistant secretaries, and concern of increase
turnover of support level staff, since the PSS exempt assistant
secretaries will be able to select their own support staff.
Department Secretaries as political appointees rely heavily on
assistant secretaries, especially during political transitions
of power, because they are permanent employees that retain
institutional memory. DECEM Assistant Secretary pointed out
that making the assistant secretary position a political
appointment may result in the position being filled by a person
less technically qualified for the position in comparison to
other, but more politically skilled. DECEM Assistant Secretary
explained that any person may be appointed to the assistant
secretary position regardless of qualifications and the PSS
protects the assistant secretary position qualifications.

Secretary of Education testified in support of PSS exempting
assistant secretaries under C.B. No. 22-78. Secretary of
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Education testified that assistant secretaries play an important
role in the department. Secretary of Education explained that
the Secretary relies on the assistant secretaries and assistant
secretaries do the bulk of the department work. Secretary of
Education also testified that the assistant secretaries’
salaries are very low in comparison to the amount of work they
perform, but will be able to negotiate higher salaries by virtue
of a PSS exemption. Secretary of Education raised concern on
the assistant secretaries being subject to advice and consent by
Congress, because assistant secretaries will not have job
security if they can be removed when a new president comes into
office.

The Committee asked the witnesses to opine on whether the
assistant secretaries will be okay with going through the
presidential nomination process, and being subject to advice and
consent by Congress every 4 years in exchange for an increase in
their salary by virtue of the PSS exemption. The Committee
explained that Congress may also add a salary cap to the PSS
exemption.

Department of Resources and Development (R&D) Assistant
Secretary testified that the government should consider and
approach the issue of PSS exemption from the perspective of
nation building and development. R&D Assistant Secretary
explained that the appointment of assistant secretaries will
influence department development and risks the department’s work
becoming political. R&D Assistant Secretary opposed the PSS
exemption of assistant secretaries due to nation development
concerns and preservation of the PSS.

R&D Assistant Secretary of Energy testified in support of
increasing assistant secretary salaries, but does not support
assistant secretaries being exempt from the PSS. R&D Assistant
Secretary discussed the importance of retaining institutional
and historical knowledge. R&D Assistant Secretary explained
that departments want to ensure they have continuity, and
assistant secretaries provide this continuity. When a new
department Secretary is appointed, the incoming Secretary can
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rely on assistant secretaries for policy direction. R&D
Assistant Secretary expressed the need for the government to act
to help the assistant secretaries and should increase the
assistant secretaries’ salaries. R&D Assistant Secretary
explained his surprise when informed that he would not maintain
his salary from a prior government department position upon
transferring to a new government department position. R&D
Assistant Secretary was informed that his new government
department position had a set PSS base salary and consequently
his salary decreased by $500/biweekly in his lateral government
transfer. R&D Assistant Secretary explained that he knows
national government employees are struggling to take care of
their families and can barely afford to pay for basic
necessities. R&D Assistant Secretary further explained that
prices for goods have drastically increased and government
employees are forced to live paycheck to paycheck.

Department of Finance & Administration (DoFA) Assistant
Secretary testified he does not support the PSS exemption of
assistant secretaries where the positions are subject to advice
and consent by Congress. DoFA Assistant Secretary explained that
the assistant secretary position will become political, where
assistant secretaries can be removed based on political reasons.

Office of Personnel Director testified there are two types of
employee classifications where the assistant secretaries are PSS
exempt: 1) PSS exempt political appointees subject to advice and
consent by Congress are on a 4-year contract; and 2) PSS exempt
employees not subject to advice and consent by Congress are on
an annual contract that can be renewed, but contractual
positions are subject to the availability of funds.

Committee Chairman adjourned the hearing and explained that the
Committee will take all testimony provided at the hearing under
consideration. Committee Chairman recommended Congress consider
the salary increase (C.B. No. 22-147) and performance bonus
(C.B. No. 22-145) bills prior to consideration of the PSS
exemption bills (C.B. No. 22-78 and C.B. No. 22-139).
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CONCLUSION

The Committee on Judiciary and Governmental Operations has
reviewed C.B. No. 22-78, and considered all testimony from the
June 10, 2022 Public Hearing and feedback received from the
Executive Departments, including but not limited to the
Department of Justice, Office of Personnel, Department of
Finance and Administration, Department of Resources and
Development, Department of Education, and individual witnesses.

Your Committee on Judiciary and Governmental Operations
recommends C.B. No. 22-78 be filed based on the bill’s impact on
the Public Service System and Committee consensus that
increasing the base salary of all national government employees
subject to the PSS under C.B. 22-147 C.D.l will address the
concerns raised by C.B. No. 22-78.

Respectfully submitted,

Robson U. Romolow, chairman )ﬁe'e M. Christian, vice chairman
p—\

Tiwiter Aritos, member Ferny S. Perman, member

Wesley W. Simina, member Isaac V. Figir, member

Paliknoa K. Welly, member
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CONCLUSION

The Committee on Judiciary and Governmeatal Operations has
raviewed C.B. Wo. 22-78, and considered all teatimony from the
June 10, 2022 Public Hearing and feedback received from the
Bxecutive Departments, including but not limited to the
Department of Justice, Office of Personnel, Department of
Pinance and Administration, Departrmeat of Resources and
Davelopment, Dapartment of Bducation, and individual witnesses.

Your Committee on Judiciary and Governmental Operations
reccmmends C.B. No. 22-78 be filed based on the bill’a impagt on
the Public Service System and Committee consensus that
increasing the base salary of all national government employases
subject to the PSS under C.B. 22-147 C.D.1 will addreas the
congexrns raiped by C.B. No. 22-78.

Raspectfully submitted,
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Tiwiter Aritos, member Farny £. Perman, member
/Woalegr w. Sf.mina, member Isaac V. Figir, member

Paliknoa K. Welly, member



