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COMMITTEE ON EDUCATION

STANDING COMMITTEE REPORT NO. 2R-5b
RE: C.R. NO. 22-173/EDUCATION

SUBJECT: APPROVING AND ACCEPTING A GRANT IN THE AMOUNT OF
SDR 12,700,000 (SPECIAL DRAWING RIGHTS) FROM THE
WORLD BANK TO FUND THE FSM SKILLS AND
EMPLOYABILITY ENHANCING PROJECT (SEEP).

DECEMBER O, 2022

The Honorable Wesley W. Simina
Speaker, Twenty-Second Congress
Federated States of Micronesia
Sixth Special Session, 2022

Dear Mr. Speaker:

Your Committee on Education, to which was referred C.R. No.
20-173, entitled:

“A RESOLUTION APPROVING AND ACCEPTING A GRANT IN
THE AMOUNT OF SDR 12,700,000 (SPECIAL DRAWING
RIGHTS) FROM THE WORLD BANK TO FUND THE FSM SKILLS
AND EMPLOYABILITY ENHANCING PROJECT (SEEP),
INCLUDING ALL THE TERMS AND CONDITIONS OF THE
ASSISTANCE.",

begs leave to report as follows:

The intent and purpose of this resolution are expressed in
its title.

Your Committee has held several public hearings and informal
meetings regarding the above captioned matter, most recently
it held a public hearing on December 2, 2022. Present at the
December 2, 2022 hearing were the Secretary of the
Department of Education and her key staff, the Secretary of
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Justice, the Secretary of Finance and Administration and a
representative from the Office of the President.

The World Bank grant funded by the IDA is in the amount of
$17.7 million to be used for the establishment of the
Micronesia Regional Vocational Center. This would be a
vocational skills academy and was proposed due to the severe
shortages in critical areas for construction and building
maintenance. This academy would teach short term vocational
education skills to students who are in their final year of
high school. It is proposed as a boarding institution with
approximate capacity of 80 students.

The funding under this grant would be used in part for
enhancement of high school vocational education classrooms
in all the four states’ high schools. The academy itself
would be located in Pohnpei and it is hoped include students
from all the states, including the outer islands would be
represented. Please see the attached full project summary
for additional details.

As always, your Committee on Education is very supportive of
all education and training for our young people. It did
however, raise a number of concerns during the meetings with
the witnesses. These concerns included the viability of the
programs as only a few students have been registering for
vocational programs and a number of skilled workers have
left the FSM for higher wages in other countries. The
Committee also raised concerns regarding the high cost of
operations which includes tools, machines and specialist
instructors. The most serious challenge, however, was the
constitutional prohibition of the National Department of
Education operating a secondary education facility.

In response to the constitutional challenge the Secretary of
the Department of Education stated that students will finish
all of their high school academic work prior to attending
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the vocational academy. At the academy, the students will
receive short vocational education trainings and collect
certificates of competence for each training successfully
completed. At the end of the school year the students will
return to their respective high schools to receive their
academic high school diplomas. The only responsibility the
National Department of Education would have for this program
is oversight as to curriculum and standards. It is
anticipated that an outside contractor would handle the
management of the school and would also be responsible for
the retention of vocational education instructors.

Based on the above representations by the Secretary of the
National Department of Education the Department of Justice
drafted a legal opinion on the matter, A.G. Op. No. 2022-
004. 1In his opinion the Secretary of Justice stated that
there was no constitutional impediment for the establishment
of FSM Skills Academy. Attached is the full A.G. Op. No.
2022-004 for more detail. Your Committee on Education
understands this position, however, by this report urges the
National Department of Education and all other departments
to implement this project mindful of the very narrow
mandated jurisdiction at the National Government level.

As to the viability of the FSM Skills Academy it was
explained to your Committee that students would be able to
select tracks in technology, hospitality and traditional
vocational skills. It is hoped that work is done at the
state level to educate and interest young people
sufficiently so that they may ensure courses are full to
capacity and our critical skills deficiency is satisfied.
Funding for this academy is provided for the first year of
the academy under the World Bank grant. The National
Department of Education is looking into several possible
funding opportunities, as well as, as fee sharing with the
students. The National Department of Education did not
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think this will be a barrier to fully realizing this
academy .

As explained by the witnesses the FSM Skills Academy will be
an important asset in our Nation’s development. The
Committee is satisfied that the National Department of
Education will secure future funding for the institution and
that it will advise only within the constitutional limits

In accordance with the above analysis, your Committee on
Education is in accord with the intent and purpose of C.R.
No. 20-173, and recommends that it be adopted in the form
attached hereto.

Respectfully submitted,
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Joseph J. Urusemal, chairman Rolinson Neth, vTce chairman
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W
Ferney S. Perman, member Florencio S. Harper, member
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TWENTY-SECOND CONGRESS OF THE FEDERATED STATES OF MICRONESIA

SIXTH SPECIAL SESSION, 2022
' EDUC.

C.R. NO. 22-173

A RESOLUTION

Approving and accepting a grant in the amount of SDR 12,700,000
(special drawing rights) from the World Bank to fund the FSM Skills
and Employability Enhancing Project (SEEP), including all the terms
and conditions of the assistance.

1
2

10
11
12
13
14
15
16
17
18
19

WHEREAS, the Secretary of Finance and Administration
representing the Federated States of Micronesia and the Country
Director for PNG & Pacific Islands representing the World Bank
signed a Financing Agreement on May 11, 2022 and May, 2022,
respectively, providing a grant to the Federated States of
Micronesia in the amount of SDR 12,700,000 (special drawing
rights) in order to fund the FSM Skills and Employability
Enhancement Project (SEEP); and

WHEREAS, this is considered a foreign financial assistance
that requires for its validity the approval by Coﬁgress through
resolution; and

WHEREAS, that the Government of the Federated States of
Micronesia wishes to express its appreciation and gratitude to the
World Bank for this generous grant; now, therefore,

BE IT RESOLVED by the Twenty-Second Congress of the Federated
States of Micronesia, Sixth Special Session, 2022, that the
aforesaid financial grant from the World Bank is hereby accepted

and approved, including all terms and conditions thereof; and
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

BE IT FURTHER RESOLVED that certified copies of this
resolution be transmitted to the President of the Federated States
of Micronesia, the Secretary of the Department of Education, the
Secretary of the Department of Finance and Administration, the
Secretary of the Department of Justice, the Secretary of the
Department of Foreign Affairs, and the Governor of eagg\iiate of

the Nation.

Date: HZQL?ZE;L Introduced by:

—

Florencio S. Harper
(by request)
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Department of Justice
Federated States of Micronesia

Joses R. Gallen, Sr, Secretary (691) 320-2608
November 25, 2022 A.G. Op. No. 2022-004
LEGAL OPINION
TO; H.E. David W. Panuelo, President
Speaker Wesley W. Simina, 22" FSM Congress
FROM: Attorney General
SUBJECT: Legal Opinion regarding the SEEP .
Introduction:

The Federated States of Micrbnesia and the International Development Association (World Bank)
signed a grant agreement giving FSM 12.7 million special drawing rights (SDR) (approximately,
USD 17.7 million)! of financial assistance to support the FSM Skills and Employability
Enhancement Project (SEEP). According to the Project Appraisal Document, the FSA will be
established by, first, amending title 40 of the FSM Code that will allow for the legal establishment
and creation of the FSM Skills Academy (FSA). This amendment will be drafted with the
collective support of the Department of Justice (DOJ), National Department of Education (NDOE)
and the World Bank (WB) once the SEEP funding is approved by congressional resolution.

The FSA envisioned under the grant is as explained in the briefing paper prepared by the NDOE:
it is a vocational training center, providing dedicated classroom instruction and hands-on training
to eligible students who have completed the 11" grade in each of the states, and who want to
concentrate on building their skills in their chosen fields.

The SEEP Grant Agreement was transmitted to the 22" FSM Congress for its consideration during
the May 2022 4% regular session, but this was deemed disapproved pursuant to Public Law No.
19-149, which states that “[s]Thould the Congress not approve such agreement by resolution before
the adjournment of the first regular session following the President’s submission of the agreement
to Congress, that agreement shall be deemed disapproved.” See: Title 55, Section 210(2)(b) of
FSM Code. The Executive is resubmitting this grant to the 22™ FSM Congress for its
reconsideration during the 6" Special Session this month on the premise that the World Bank
agreed to an extension of deadline of the grant for possible reconsideration. It is presumed that
should the FSM Congress decline once again to approve this grant, then this grant is cancelled and

! 1t is noted that as of today, based on online source (hitps://www.xe.com/currencyconverter/), the USD equivalent of
SDR 12.7 million is only $16.7 million (not $17.7 million) given the declining trend of the relevant exchange rate
since the beginning of this year.
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will be returned back to the World Bank. The Executive is requesting Congress to reconsider its
position and take action on this grant by approving it this time,

During the committee deliberation on this matter in the previous congressional session, questions
were raised by some members of Congress regarding potential constitutional issues surrounding
this grant. Views were also expressed concerning the FSA being a high school, which according
to views expressed at that time would fall under state jurisdiction. Also, doubts were

that the NDOE might not be permitted under the constitution to operate the FSA as envisioned in

the grant,
DOJ is requested to render legal opinion to address the aforesaid concerns.
Issue:

Whether or not the FSM Department of Education is prohibited under the FSM Constitution from
establishing, managing or otherwise contracting an entity to manage and operate the FSM Skills
Academy (FSA) that will be established pursuant to the Grant Agreement between the Federated
States of Micronesia and the World Bank in connection with the FSM Skills and Employability
Enhancement Project (SEEP).

Short answer: NO. ¢

Analysis:

Among the expressly delegated powers of the National Government are those provided in Article
IX, Section 2, of the Constitution. Section 2(r) in particular states as follows: “(r) to promote
education and health by setting minimum standards, coordinating state activities relating to foreign
assistnce, providing training and assistance to the states and providing support for post-secondary
educational programs and projects.”

The Constitution also guarantees the right to education: “The national government of the
Federated States of Micronesia recognizes the right of the people to education...and shall take
every step reasonable and necessary to provide these services.” Art. XIII, Sec. 1, FSM Const.

The above are the only provisions in the Constitution that directly address education. The first
provision prescribes the scope of the mandate of the National Government with respect to
education, and also expressly states that it supports “post-secondary educational program” of the
states, which implies that the National Government is responsible for post-secondary education,
Wwhereas, the states will be responsible for secondary education. However, there is no express
language in this section (Article IX, Section 2) or anywhere in the Constitution that specifies this
dichotomy to be exclusive. .

On the other hand, Article XIII, Section 1 is a much stronger and direct formulation by, first,
recognizing that education is a constitutional right of the people; and, second, making it
mandatory for the National Government to “take every step reasonable and necessary to
provide” to provide education services.

Taking into consideration, jointly and as & whole, the plain meaning of Article IX, Section
2(r) and the mandatory language of Article X111, Section 1, it is our legal opinion that the National
Government is not prohibited from directly providing education services to the people; in
particular and to be more specific, we find no constitutional prohibition on the part of the National
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Government from establishing, managing or otherwise contracting an entity to manage and operate
the FSM Skills Academy (FSA) in the form and design as envisioned in the Grant Agreement.

Assuming for the sake of argument that the aforesaid constitutional provisions discussed above do
prohibit the National Government from directly providing and managing secondary education, the
FSA as designed is not secondary education at all. Rather, it will provide short-term courses for
skills development training that will help trainees become qualified and employable in critical
areasintheprivatesectortlm:arepresently lacking in this nation. In short, this is not a high school
program. Therefore, the presumed prohibition under Article IX, Section 2(r), of the Constitution
does not apply.

Moreover, if there is any remaining doubt on the jurisdiction of the National Government regarding
this matter, it should be noted that this is a foreign grant based on agreement between the FSM and
World Bank. The National Government has jurisdiction to negotiate, consider and approve this as
a foreign financial assistance according to Chapter 2 of Title 55 of the FSM Code that provides for
the approval procedures for foreign financial assistance, Incidentally, Article IX Section 2(r) of
the Constitution expressly confirms the national power over “coordinating state activities relating
to foreign assistance”.

Conclusion:

In conclusion, it is our legal opinion that there is no constitutiofial impediment for the FSM
Department of Education from establishing, managing or otherwise contracting an entity to
manage and operate the FSM SkillsAcademy(FSA)thatwillbeestablishedpursumntoththant
Agreement between the Federated States of Micronesia and the World Bank in connection with
the FSM Skills and Employability Enhancement Project (SEEP). In arriving at this legal opinion,
the Department of Jystice is aware that the Project Appraisal Document (PAD) is requiring FSM
as recipient to “establish the FSA as a [public legal entity enacted by law to perform education
services] in accordance with the laws and regulations of the Recipient, such that the FSA has the
capacity to carry out the objectives, functions and obligations assigned to it under the Project”.
This constitutes among the agreed terms and conditions of the grant, which include in particular
enactment of national law by the FSM Congress establishing such an institution referred to as the
FSM Skills Academy. Once the Grant Agreement is approved by Congress, such terms and
conditions are deemed binding upon the recipient. For as long as the FSA skills training program
does not itute secondary or high school program, there is no constitutional infirmity in
implementing this grant. .

Thank you.

Joses R. Gallen, Sr.
Attorney General

¢c:  Secretary Gardenia Aisek
Chairman Joseph J. Urusemal
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