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COMMITTEE ON
JUDICIARY AND

CONGRESS OF THE FEDERATED STATES OF MICRONESIA
PO . BoxPS3
Palikir, Sokehs
Pohnpet State, TM 9694 1
Tel: (691) 320.2324/2 32002326232 7/200 7233812707
Fax: (691) 320-5122

GOVERNMENTAL OPERATIONS
STANDING COMMITTEE REPORT NO. 02- o%

RE:

J&GO/C.B. NO. 22-245

SUBJECT: ESTABLISHMENT OF A CIVIL LIABILITY FUND

FOR THE GOVERNMENT OF THE FEDERATED
STATES OF MICRONESIA

JANUARY \§, 2023

The Honerable Wesley W. Simina

Speaker, Twenty-Second Congress
Federated States of Micronesia

Sixth Regular Session, 2023

Dear Mr. Speaker:

Your Committee on Judiciary and Governmental Operalions to which
was referred C.B. No. 22-245, entitled:

“A BILL FOR AN ACT ESTABLISHING A CIVIL LIABILITY FUND EOR
THE GOVERNMENT QOF THE FEDERATED STATES OF MICRONESIA AS A
SPECTAT, FUND SEPARATE FROM THE GENERAL FUND OF THE
FEDERATED STATES OF MICRONESIA, BY CREATING A NEW
SUBCHAPTER XVTTI UNDER TITLE 55 OF THE CODE OF THE
FEDERATED STATES OF MICRONESIA (ANNOTATED), AS AMENDED,
SETTING OUT THE LEGAL ESTABLISHMENT OF THE FUND, ITS
PURPOSE, ADMINISTRATION, AUTHORIZATION FOR APPROPRIATION,
AND REPORTING OF THE FUND, RESERVING CHAPTER XVI UNDER
TITLE 55 OF THE FSM CODE, AND FOR OTHER PURPOSES.”

begs leave to report as follows:

The inlent and purpose of this bill are expressed in the title.

On September 27, 2022, the Committee on Judiciary and
Governmental Operations held a hearing on C.B. No. 22-245. The
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purpese of C.B. No. 22-245 is to establish a parmanent civil
liability fund that will be used to cover all final civil court
judgments whera Lhe Government of the Federated States of
Micronesia is found liable.

The Committec provides a bill summary of C.B. No. 22-24% below:

1)

2)

3)

4)

2)

C.B. No. 22-245 eslablishes a Civil LiabililLy Fund that is
a permanent and separate fund from Lhe FSM General lFund,
where any appropriations into the Civil Liability Fund will
naever revert to the General fund nor lapse at the end of
the fiscal year;

C.B. No. 22-245 permits the Civil Liability Fund to be used
to cover all final court judgmenlLs where the FSM Government
is lound financially liable:;

C.B. No. 22-245 mandales that the Civil Liability Fund is
administered by the Presidenl. or his designec;

C.B. No. 22-245 requires Lhe Secretary of Justice Lo
recommend procedures and regulations on use of Lhe Civil
Liability Fund Lo the President in order to satisfy final
court judyments for beth existing and potential civil
litigalion against the FSM Governmenl;

C.RB. No. 22-245 aulLhorizes the appropriation of $6 million
into the Civil LiabililLy Fumd. The bill proposes the
appropriation of $6 million over the course of 9 months, in
Lhree separate appropriations of $2 million each, to cover
the $6 million final judgment in FSM v. PIT, Civ. No. 2014-
046, Appeal No. P12-2021, FSM Sup. CL. {(Aug. 30, 2022).

The first appropriation is proposed for January 2023 {22+
Congress, Sixth Regular Session). The sccond appropriation
is proposed for May 2023 (23" Congress, lirsl Reqgular
Session). The third appropriation is proposed for
September 2023 (23" Congress, Second Regular Session); and

6) C.B. No. 22-245 requires the President or his designee to

report to Congress on the slalus of the Civil Liability
Fund at the end of each fiscal year.
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SUMMARY OF COMMITTEE CON JUDICIARY AND GOVERNMENTAT, OPERATIONS
SEPTEMBER 27, 2022 HEARING ON C.B. No. 22-245:

J&GO Commil.lee Members present at the September 27, 2022
hearing: Chairman Robson U. Romolow.

The wilnesses present at the September 27, 2022 J&GO Committec
hearing to testify were: Deparlmenl. of Justice Secretary of
Justice Joses R. Gallen, Deparlment. of Justice Chief of Law
Teonito M. Bacalando Jr., Departmenl. of Finance & Administralion
Assistant Secrelary of Budget Sohs John, Department of Finance &
Administration Assislanl Secretary for Treasury Lric Paul,
Office of Lhe Public Auditor Chief Public Auditor Haser
Hainrick, and Office of the Presidenl Legislative Affairs
Advisor Pelan Yoma.

Committea Chairman welcomed the witnesses and public to the J&GO
Commillee hearing. Committee Chairman opened the hearing with a
brief summary of C.B. No. 22-245. Committee Chairman opened the
floor Lo opening statements from the witnesses.

Secretary of Justice Joses R. Gallen testified to the Deparlment.
of Juslice support of C.B. No. 22-245 in hi= opening stalement.
Secretary Gallen explained thal Lhe Department of Justice
proposed C.B. No. 22-245 based on the final $6 million court
judgment. issued by the FSM Appellate Courtl. against the FSM
Government in FSM v. Pacific international Inc., Civ. No. 2014-
046, Appeal No. P12-2021, FSM Sup. Ct. (Aug. 30,

2022) (hereinafter “PII Case”). Secretary Gallen provided a
brief background on the PII casc and discussed how the final
court Jjudgment stems from a terminated road construction
contracl in Weno, Chuuk that was referred Lo arbitration.
Secretary Gallen explained that the Department of Justice would
like Lo use C.B. 22-245, if cnacted, Lo support the Department
of Justice’s Moticn for Order in Aid of Judgment Lo Lhe FSM
Court to demonstrale that the FSM Governmenl intends to move
forward with =satistying the court judgment.

3




STANDING COMMLITTEE REPORT NO. 22.98
RE: J&CO/C.B. NO. 22-245

SUBJECT: ESTABLISIMENT OF A CIVIL LIABITLITY FUND
FCR THE GCOVERNMENT OF THE FEDERATED
STATES OF MICRONESTA

JANUARY 1€, 2023

Committee Chairman questioned the Department of Justice on
whether the Civil Liability Fund would be created jusl for Lhe
PIl judgmenl. or future judgments, and the neced for Lhe creation
of a fund in comparison to standard congressiconal appropriation.

Secretary of Juslice Gallen testified that the Civil Liability
Fund is a permanent fund, but is preposed in response to the PIL
case as a means to satisfy the PL1 cases court judgment.
Secretary Gallen testified that both a Civil Liability Fund and
standard congressicnal approprial.ions can work to satisfy Lhe
court judgment, but explained Lhe Department of Justice
recommends the Civil Liability Fund Lo show the FSM Court that
Lhe Department of Justice is operaling in good taith to satisfly
the court judgmenL. Secretary Gallen states he believes the
courl will look at the effort to satisfy Lhe court judgment in
paymenl. installments scheduled over the nexl. three regular
congressional sessions favorably. Secretary Gallen discussed
the intent of the $6 million appropriation language in Lhe bill
is to authorize the issuance of $6 million inlo Lhe Civil
LiabiliLy Fund for the PII judgment, but the $2 million
appropriations into the Civil Liability Fund over the nexl three
reqular congressional scssions will have to be authorized by
Congress each time.

Commitl.l.ee Chairman expressed serious concern on the current
proposed timeline to pay the PIT judgment in C.B. No. 22-245 and
binding the FSM Covernmenl Lo a sel payment schedule with no
flexibility. Committee Chairman explained Lhat Congress may
neec some flexibililLy in PTT judgment payment timeline because
Congress has to be prepared for potential rainy days, and be
able to respond Lo emergencies or natural disasters.

Assistanl. Secretary for Budget Sohs John teslified that the
Departmenl. of Finance has recognized the FSM Government

potential liability in the PLl case per the Deloitte Touche
Tehmatsu LLC audit which booked $9.5 million as a liability.
Assistant Secretary John explained that upen receipl of the
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final court judgment, the Department of Finance will reduce Lhe
total liability of the I'S5M National Governmenl in Lhe system.
Assistant Sccretary John testified the Department of Finance
only neecds congressional appropriation to payoul against bhe
liabilily in Lhe PII case. Assislanl. Secrelary John questioned
the need of C.BR. No. 22-245 when Lhere is a record on the books
thatt Lhe FSM National Government must pay for any PII liability
found against the [SM National Government.

Secrelary of Justice Gallen teslified in response to Assistant
Secretary for Budgel’s Lestimony. Secretary Gallen discussed
the legal and technical differences on how the law defines
and/or interprets liability in comparison to the auditor’s
repoxrxt. Secretary Gallen explained that civil liabiliLy does
not attach Lo Lhe FSM National Governmenl. unbLil there is a final
court judgment of civil liability. As such, Lhere was no civil
liability against Lhe I'SM Nalional Governmenl in the PTIT case
until the recent final court judgment and Lhe Public Auditor
could nol have booked Lhe PIT case as a liability when the casc
was ongoing at the time of the auditor’s report. Secretary
Gallen explained that the Department of Justice submits all
claims made againsl Lhe FSM National Government to the auditor
along with defenses to the claims, but claims are not legal
liabililties until a final court judgment is issued.

Chiecf Public Auditor Hainrick tesbLified in support of C.B. No.
22-245 based on the understanding that the bill will create a
permanent. Civil Tiability Fund and is not limited to paying the
PII case judgment. Chief Public Auditor explained Lhat
establishing a c¢ivil liability fund will provide a mechanism and
legal framework Lo help the Department of Justice and Department
of Finance Lo have eslablished a system, procedures and
processes to address all civil liability matters accordingly.
Chiet Public Ruditor discussed how the currenit bill has a lot of
grey arcas, namely in regards Lo whelher the civil liability
fund would be an interest bearing account and have reqular
deposits made that would allow the fund to grow. Chief Public
Auditor added that the FSM National Governmenl has olLher ciwvil
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cases pending now and [ulure cases, where the fund would be
needed to cover civil liabilities.

Chicf Public Audilor Hainrick also testified on the $9.5 million
liability booked lfor the PTI case and auditors report from
Deloit.Lle Touche Tohmatsu LLC (hereinafter “Deloitte”). Chiefl
Public Auditor explained that upon the Department of Justice
disclosure of the PII case, Deloitte, based on Lheir
professional judgment of accounling liabilil.ies, advised the
Department of Finance to book the liability. The Deparlment of
Finance bocked the liability to aveid a potenbial adverse
auditor reporl and adverse audilor report could impact future
funding received for donor financed projects.

Committeae Chairman guesLioned the Deparlment of Justice on the
legal implications of C.B. No. 22-24b if Congress does nol have
the funding available to appropriate the $2 million for Lhe PTT
case payment. installment by the deadlines detailed in the bill.
Committee Chairman reileraled his serious concern on binding the
F'SM Nalional Government to an infeasible payment schedule
timeline and questiconed whether the Department. of Justice has
discussed an alternative payment timeline wilh PTT.

Secretary Gallen testified the payment ULimeline in C.R. No.
22-245 is being proposed by Lhe Department of Justice, not
PIL, and the Department of Justice has not discussed any
alternative payment timeline with P1l. The Deparlment of
Justice does not know what Pll will do. However, Secretary
Gallen explained thal iL is in the National Government’s besL
inLerest to decide on judgment payment as soon as possible,
because PTT can ask the FSM Court for full paymenlL of judgment
in one lump sum. Secretary Gallen further explained Lhal in
Lhe case of no funding available for congressional
appropriation, PII can take the FSM National Government to
court to enforce the Order on the Mobtion in Aid of Judgment.
Secretary Gallen added Lhal. if there is no funding available
for appropriations, the Department of Justice will submit this
information to Lhe FSM Courl and Lhe court will consider the
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Department of Juslice’s submission in any fulure ruling on
payment of the judgment.

Committee raised a few additional concerns on C.B. No. 22-245.
First, C.B. No. 22-245 has no clear prohibition on use of the
Civil Liability Fund to cover final judyments against FSM
National Government employce in personal capacity where case
filed against National Covernment employee in both his personal
and official capacity. Second, C.B. No. 22-245 aulhorizes the
President. to administer the Civil Tiability Fund, not Lhe
Department of Finance, which is the department with the
tinancial expertise and in charge of Lhe National Government’s
financial accounting. Third, C.B. No. 22-245 establishes Lhe
Civil Liability Fund as a revolving fund that will be permanent
and not lapse at the end of the fiscal year. However, the bill
does not provide any clear language on usc restrictions and
management of Lhe fund. There is no requirement that any
allocation and/or withdraw from the fund requires congressional
approval beyond the initial congressional appropriation Lo cover
the P11l case. The bill does nol detail any access controls on
when withdraws can be made from Lhe fund and who can access the
fund. Fourth, C.B. No. 22-245 only provides a role for the
Department. of Justice to advise Lhe President on the management
of the Civil Tiability Fund, but does not clearly provide a role
for the Department of Finance on Lhe management of Lhe fund.

Chief Public Auditor Illainrick Lestified that C.B. No. 22-245 is
a step in the right direction, but skressed the importance of
the F5M National Government Laking time to closely review the
management of a civil liability fund. Chief Public Auditor
discussed how a civil liability fund must be set up and managed
appropriately from the beginning because a fund of this
magnitude requires appropriate procedures in place.

Secretary Gallen testified in response to Chief Public Ruditor’s
Statements that the Civil Liability Fund will be appropriately
managed under C.B. No. 22-245 by regulation. Secretary Gallen
added that the Deparlment of Justice will come to Congress for
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appropriation Lo cover any civil liabilities from final court
judgments., Secretary Gallen stated that he does not agree the
Depariment ¢f Finance should have the powar Lo decide when the
Civil Tiability Fund can be used to cover a linal court judgment
beyond requiring proof of a congressional appropriation Lo cover
civil liability in a case.

Chief of Law Leonito Bacalando testified Lhe intent of C.B. No.
22-245 is to only cover civil liability against the I'SM National
Governmentl., including judgments against FSM National Government
employees acting in their official capacity, nol personal
capacity. Chief of Law added that the C.B. No. 22-245 language
on the President’s authority to administer the Civil Tdability
¥und mirrors statutory language of similar revolving funds under
Title 55 of the Code of the FSM. Chief of Law explained that
Lhe administration of the fund will occur under the Financial
Management Act, which will ensure Lhe disbursement of the fund,
and the duties and responsibilities of fund management are
complied with at all times. Chief of Law also discussed the
Department of Justice role in advising the President on
management of Lhe fund. Chief of Taw explained the Civil
Liability ftund relates Lo litigation matters, which makes the
Departmenl of Juslice best positioned to advise because the
Department defends the Nal.ional Government in court and has the
tull knowledge of case facls, liability defense strategies, and
strategies on satisflying judgments.

Commil.tee Chairman raised concerns on the establishment of a
Civil Tiability Fund being counterproduclive Lo rationale based
decision making on civil liability litigation. The concern is
that liligation may be pursued due to the mere exislLence of the
fund, which gives a financial cushion for reckless litigation
and incentive to frivolous lawsuits Lhal waste and burden the
Department. of Juslice’s limited resources. Committee Chairman
noted the Department of Justice received $400,000 congressional
approprialion for experl costs in the PTI case with the premise
that experts were needed Lo prevail in the case.
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@

expressed support for C.B. No. 22-245, but emphasized the need
for Congress to take time to closely review the bill on
management of the civil liability fund. Assistant Secretary of
Budget reiterated the importance of the Department of Finance
role in the management and/or administration of a civil
liability fund.

Committee Chairman committed to reporting the hecaring testimony
to Congress on the plenary floor and adjourned the hearing.

CONCLUSION

The Committee on Judiciary and Governmental Operations has
reviewed C.B. No. 22-245, and considered all testimony from both
the September 27, 2022 Public Hearing and Department of Justice
documentation received on October 7, 2022 in Department
Communication No. 22-45.

Your Committee on Judiciary and Governmental Operations
recommends the bill to be filed.
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Respecl.fully submitted,
e

.er M, Christian, vice chairman

Roebson U. Romolow, chairman
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Tiwiter A member Ferny S. Perman, member

Gley W. Sijinaf member Isaac V. Figir, member

Paliknoa K. Ne]ly,_memﬂ;r




