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COMMITTEE ON
JUDICIARY AND
GOVERNMENTAL OPERATIONS

STANDING COMMITTEE REPORT NO. QQ—V4
RE: J&GO/C.B. NO. 22-72

SUBJECT: SPECIFY THE PENALTY FOR VIOLATION OF THE
PROHIBITION ON THE IMPORT ONE-TIME-USE
DISPOSABLE STYROFOAM, PLASTIC FOOD
SERVICE ITEMS & PLASTIC SHOPPING BAGS

APRIL 9, 2023

The Honorable Wesley W. Simina
Speaker, Twenty-Second Congress
Federated States of Micronesia
Seventh Special Session, 2023

Dear Mr. Speaker:

Your Committee on Judiciary & Governmental Operations to which
was referred C.B. No. 22-72, entitled:

“A BILL FOR AN ACT TO FURTHER AMEND TITLE 25 OF THE CODE
OF THE FEDERATED STATES OF MICRONESIA (ANNOTATED), AS
AMENDED, BY INSERTING A NEW SECTION 404 OF CHAPTER 4 IN
ORDER TO SPECIFY THE PENALTY FOR VIOLATION OF THE
PROHIBITION ON THE IMPORT OF PLASTIC MATERIALS, AND FOR
OTHER PURPOSES.",

begs leave to report as follows:
The intent and purpose of this bill are expressed in the title.
C.B. No. 22-72 sets administrative penalties for the importer’s

violation of the prohibition on the import of one-time-use
plastic materials under title 25 FSMC §401.! Title 25 FSMC §401

! The Prohibition on the Importation of one-time-use disposable Styrofoam,
plastic food service items, and plastic shopping bags was enacted under P.L.
No. 21-76.
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On January 18, 2023, the Committee on Judiciary and Governmental
Operations and Special Committee on Climate Change and
Environmental Issues held a joint committee hearing on C.B. No.
22-72.

The Committee provides a bill summary of C.B. No. 22-72 below:

1) C.B. No. 22-72 penalizes the importer for their first
violation of title 25 FSMC §401 at a fine between $1000.00
and $5,000.00.

2) C.B. No. 22-72 penalizes the importer for their multiple
violations after the first violation of title 25 FSMC §401
at a fine of a maximum $10,000.00.

3) C.B. No. 22-72 defines the term importer. The definition
of importer aligns with the definition of importer under
title 54 FSMC §212(19).

SUMMARY OF THE COMMITTEE ON JUDICIARY & GOVERNMENTAL OPERATIONS
AND SPECIAL COMMITTEE ON CLIMATE CHANGE & ENVIRONMENTAL ISSUES
JANUARY 18, 2023 JOINT HEARING ON C.B. No. 22-72:

J&GO Chairman Romolow requested SOCC&EI Chairwoman Konman to
chair the joint hearing.

Congressional Members present at the January 18, 2023 joint
committee hearing: SCOCC&EI Chairwoman Perpetua S. Konman,
Senator Rolinson B. Neth, and Senator Joseph J. Urusemal.
SOCC&EI Chairwoman Konman chaired the joint hearing.

Witnesses present at the January 18, 2023 joint committee
hearing to testify: Department of Justice Attorney Marisha
Jones, Department of Finance & Administration Assistant
Secretary of Budget Sohs John, Department of Environment,
Climate Change and Emergency Management Secretary Andrew

-2-



STANDING COMMITTEE REPORT No. 90-©4
RE: J&GO/C.B. NO. 22-72

SUBJECT: SPECIFY THE PENALTY FOR VIOLATION OF THE
PROHIBITION ON THE IMPORT ONE-TIME-USE
DISPOSABLE STYROFOAM, PLASTIC FOOD SERVICE
ITEMS & PLASTIC SHOPPING BAGS

APRIL 05, 2023

Yatilman, Department of Finance — Customs and Tax
Administration, and Division of Commerce.

SOCC&EI Chairwoman Konman welcomed the witnesses and public to
the joint committee hearing. Chairwoman opened the hearing with
a brief summary of C.B. No. 22-72 and opened the floor to
opening statements from the witnesses on the purpose of the
bill.

Chairwoman questioned the Department of Environment, Climate
Change, Emergency Management (DECEM) on the department’s current
enforcement efforts of the FSM Environmental Protection Act
under title 25 FSMC §304. Chairwoman asked DECEM to detail the
number of fines, orders to cease and desist, administrative
hearings, and/or cases filed in court to enforce the Act, namely
title 25 FSMC § 401.

DECEM Secretary Yatilman testified in response to the Chairwoman
that the department has not issued any fines, or orders to cease
and desist. The department is not aware of any case filings to
enforce title 25 FSMC §401 (prohibition on plastic importation)
nor any other requirement of the FSM Environmental Protection
Act (hereinafter “Act”). DECEM stated that the department does
not have the necessary provisions in the law to enforce and no
regulation with teeth to enforce the prohibition on the
importation of single-use plastic shopping bags, Styrofoam, and
plastic service items. DECEM stated the department’s need to
have an enforcement mechanism is the purpose of C.B. No. 22-72.

Chairwoman raised serious concern on DECEM’s lack of enforcement
when Congress has provided DECEM with the authority to enforce
violations of the Act, including violations of the prohibition
on the importation of one-time-use disposable Styrofoam and
select plastics.

DECEM Secretary Yatilman testified that the department explored
the option of establishing by regulation a penalty enforcement
provision for title 25 FSMC §401, but did not issue regulations
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based on advice from the Department of Justice (DOJ) that there
is no penalty provision in the law. Secretary stated the DOJ
Chief of Law informed DECEM that the department could not use
the title 25 FSMC §304 enforcement provision to regulate to
enforce penalties under title 25 FSMC § 401 and would need a
separate law to enforce plastic prohibition.

Chairwoman asked DECEM and DOJ to report on the current gaps in
enforcement under the FSM Environmental Protection Act.

DECEM Secretary Yatilman testified that the department are
informing people and businesses about the law, but the
department continues to see single-use plastic food service
items and plastic shopping bags. DECEM reported that people are
still importing prohibited plastics, it is unlikely these
plastics are from the businesses stock piles they had prior to
the Act becoming law. DECEM explained that plastics are still
slipping through customs today despite the law and that is why
we still see the specific prohibited plastics being used in
stores.

DECEM testified that the department has communicated its
concerns on the continued importation of single-use plastics
with the Department of Finance — Customs and Tax Administration
and discussed mechanisms that can be put in place to improve
enforcement. DECEM explained the department has a Memorandum of
Understanding with Customs to enforce the single-use plastic
prohibition. DECEM stated that the department begins
negotiations with importers caught violating the law upon
Customs notification of plastic confiscation.

DOJ AAG testified that the National Public Auditor October 2022
report on enforcement under the Environmental Protection Act
found that DECEM had no effective controls in place to enforce
the single-use plastic prohibition. DECEM noted that the
department disagreed with the Public Auditor report’s findings,
but the department discussed the report internally.

.
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Chairwoman questioned the DOJ on the department’s guidance to
DECEM on title 25 FSMC §304, because the language of the
provision clearly states that DECEM has enforcement authority to
enforce the prohibition on the importation of select plastic
materials and any other provision under title 25.

25 FSMC §304 provides that the enforcement provisions will apply
to any violation under title 25:

“Section 304. Violation — Enforcement action.

Any person who violates any provision of this title, or any
permit, regulation, standard, or order issued or
promulgated under this title, shall be subject to
enforcement action by the Office. Such enforcement action
may include, but is not limited to:

(1) an order to cease and desist from the violation,
or to comply within a specific time period . . .

(3) the imposition of a civil penalty up to $100,000
for each day of the violation . . .

(4) a civil action commenced in the Trial Division of
the Federated States of Micronesia Supreme Court
to enjoin the violation;

(5) a civil action for damages commenced in the Trial
Division of the Federated States of Micronesia
Supreme Court. . . "

P.L. No. 17-57 enacted a enforcement provision under the FSM
Environmental Protection Act, title 25 FSMC §304, which provides
DECEM with the authority to impose a civil penalty up to
$100,000 for any violation under title 25. P.L. No. 21-76
amended the Environmental Protection Act and added provisions
under title 25 to prohibit the importation of one-time-use
disposable Styrofoam, plastic food service items, and plastic
shopping bags.
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Department of Justice Assistant Attorney General Marisha Jones
testified that the purpose of C.B. 22-72 is to provide DECEM
with an enforcement mechanism because: 1) DECEM currently has no
means to enforce title 25 FSMC §401; and 2) bill sets monetary
limits on the penalties to ensure a fair balance. AAG explained
that the point is to encourage importers to comply, not to
impose oppressive penalties.

Chairwoman raised concern on C.B. 22-72 restricting DECEM's
authority granted under title 25 to enforce the Act, and
limiting DECEM’s discretion to decide what type of penalties it
can impose on violators of title 25 and the fine amount for
penalties imposed. title 25 FSMC §304 allows DECEM to issue a
penalty up to $100,000, which means the department can decide to
limit penalties for single-time use plastic prohibition to $300,
$400, $1000 etc upon rulemaking.

DOJ AAG testified that the intent of the bill is not to limit
the authority of DECEM and DECEM retains discretion, as the
department can set the penalty up to the $10,000 maximum in
subsequent violations. AAG stated the DOJ advised DECEM that
title 25 FSMC §304 enforcement provision does not apply to title
25 FSMC §401 because at the time of the FSM Environmental
Protection Act enactment, P.L. No. 21-76, the purpose of the law
was to regulate organic pollutants, not the importation of
plastics.

Chairwoman asked DECEM on whether a formal assessment or survey
was conducted to determine the proposed fine amounts in C.B. No.
22-72. Chairwoman explained that the $1,000 - $5,000 penalty
for the first violation and up to $10,000 fine for subsequent
violations may still be oppressive to small stores (mom and pop
shops), whom are more likely to incur the penalty and cannot
afford the penalty. Chairwoman further questioned DECEM on the
impact of imposing penalties for 25 title FSMC §401 violations.
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DECEM Secretary testified in response that no formal assessment
or study has been done. Based on the Secretary’s personal
observations, small stores and shops are the businesses using
the prohibited single-use plastic bags and food service items
more often in comparison to the supermarkets and larger
businesses. DECEM stated the department has sent out letters to
businesses they have observed using and/or giving plastic bags
to their customers. DECEM reported the department is engaging
in one-one outreach with the different businesses and stores,
and some businesses claim they were not aware of the law.
Secretary reported seeing more Styrofoam in the country now with
the increase demand at parties and funerals. DECEM acknowledged
that the larger businesses and supermarkets have already begun
and/or made the transition away from plastic to eco-friendly
materials.

DECEM also reported that in July 2020, after P.L. No. 21-76 was
enacted into law, the department held a public meeting and
invited businesses, state and national customs officers,
chambers of commerce, and state EPA authorities to discuss the
prohibition on the importation of one-time-use plastic law.
DECEM reported concerns to the states’ on their enforcement of
their respective plastic ban laws, storage and disposal of
plastic shopping bags as confiscation increases. DECEM reported
the department is working with DOJ on a draft Memorandum of
Understanding between DECEM and the state EPAs to increase
enforcement efforts and cooperation on the single use plastics
ban.

The Customs and Tax Administration testified that no formal
assessment or survey has been conducted on the impact of a
penalty on the customer end-users in comparison to the costs for
eco-friendly products. Customs also testified that the
departments should conduct more follow-up awareness with
businesses on the proposed penalty amounts for importing single
use plastics. Customs explained the penalties will help deter
the importation of plastics and consequently address both the
department’s two main concerns: penalties and storage capacity.
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Division of Customs testified on the impact of C.B. No. 22-72 on
the private sector. Customs reported from the division’s
informal discussions with the chamber of commerce that the major
impact is on customer service. Businesses will be forced to use
alternative forms of food service items to serve food and
products. Customs expressed concern on small shops being the
most impacted by the proposed penalties. Customs explained the
divisions communications with small shops did not discuss the
$1,000 - $5,000 penalty for first time violation and up to
$10,000 for subsequent violations.

Chairwoman opened the floor to closing statements from
congressional members and witnesses.

Senator Urusemal asked DECEM to report on the department’s
actions to recycle and/or repurpose the plastic bags and other
plastics confiscated.

DECEM Secretary testified the department is storing the
confiscated plastics and plastic shopping bags beyond the 30
days limit because the department does not have the capacity and
environmental mechanisms to destroy the confiscated plastics.
Secretary explained the department does not have country
partners similar to their partnership with the Republic of Korea
to export used batteries and partnership with New Zealand to
export used oil. Secretary explained that although the current
storage for confiscated shopping bags is accumulating and
reaching FSM’s storage capacity limits, the volume is still too
low for potential foreign country partners to provide plastic
disposal services. Secretary stated the department is exploring
other ways the confiscated plastics can be sent off island and
urged the National Government to stop the importation of
plastics before it is too late.

Senator Neth questioned DECEM on what else can be done to
actually stop the importation of single-use plastics given that
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businesses will continue to smuggle plastics into the country.
Senator Neth expressed support for penalizing importers because
importers have been put on notice of the law since 2020 and now
3 years later the National Government must put a stop to the
importation of the single use plastics.

DECEM testified in response that the department will work with
the DOJ to conduct another legal review title 25 FSMC §304 and
determine if they can set penalties by regulation. Secretary
stated the department will request a formal AG legal opinion
from the DOJ on the application of title 25 FSMC §304
enforcement provisions to title 25 FSMC §401.2 DECEM and DOJ
committed to sharing AG legal opinion on title 25 FSMC §304 with
Congress.

Chairwoman Konman adjourned the joint committee hearing.
CONCLUSION

The Committee on Judiciary and Governmental Operations has
reviewed C.B. No. 22-72, and considered all testimony from the
January 18, 2023 Joint Public Hearing with the Special Committee
on Climate Change and Environmental Issues. Your Committee on
Judiciary and Governmental Operations recommends the bill to be
filed.

% As of the date of this Standing Committee Report, the FSM Congress has not received any AG Legal Opinion from
DOJ nor DECEM regarding 25 FSMC § 304 application to 25 FSMC § 401.
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espectfully submitted
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