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MARITIME SURVEILLANCE REVOLVING FUND TO THE
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FISHING VIOLATION CASE HANDLED BY THE FSM
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The Honorable Wesley W. Simina
Speaker, Twenty-Second Congress
Federated States of Micronesia
Eighth Special Session, 2023

Dear Mr. Speaker:

Your Committee on Judiciary & Governmental Operations to which
was referred C.B. No. 22-285, entitled:

“A BILL FOR AN ACT AUTHORIZING A ONE-TIME PAYMENT OF
$500,000 AGAINST THE MARITIME SURVEILLANCE REVOLVING
FUND OF THE NATIONAL TREASURY OF THE FEDERATED STATES
OF MICRONESIA, TO BE REMITTED TO THE GOVERNMENT OF THE
REPUBLIC OF PALAU FOR A FISHING VIOLATION CASE HANDLED
BY THE FSM DEPARTMENT OF JUSTICE ON BEHALF OF PALAU,
AND FOR OTHER PURPOSES."”,

begs leave to report as follows:.

The intent and purpose of this bill are not clearly expressed in
the title.

The language of C.B. No. 22-285 requests Congress to authorize
the withdraw of $500,000 from the Maritime Surveillance
Revolving Fund to pay the Government of Palau in connection with
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a fishing case handled by the Department of Justice on behalf of
Palau.

However, based on the April 5, 2023 and May 8, 2023 J&GO
Committee hearings, the request to Congress is to authorize a
$500,000 payment to Palau for the FSM licensed vessel, Pacific
Journey 101 vessel (flying FSM flag) owned by Great Ocean
Seafood Ltd., fishing in Palau’s sanctuary
(conservation/protected) waters in violation of Palau law.

On April 5, 2023 and May 8, 2023, the Committee on Judiciary
and Governmental Operations held scheduled committee hearings
on C.B. No. 22-285.

SUMMARY OF THE COMMITTEE ON JUDICIARY & GOVERNMENTAL OPERATIONS
APRIL 5, 2023 HEARING:

J&GO Committee members present at the April 5, 2023 committee
hearing: Chairman Robson U. Romolow and Senator Paliknoa K.
Welly.

Non J&GO Committee members present at the April 5, 2023
committee hearing: Senator Joseph J. Urusemal and Senator
Rolinson B. Neth.

Witnesses present at the April 5, 2023 committee hearing to
testify: Department of Justice Chief of Litigation Jeffrey
Tilfas, Department of Finance & Administration Secretary Eugene
Amor, Acting Executive Director of NORMA Limanman Helgenberger,
and Office of Personnel Director Samson Pretrick.

Chairman Romolow welcomed the witnesses and public to the
Committee hearing. Chairman opened the hearing with a brief
summary of C.B. No. 22-285 and recap of the Office of the
President meeting with the Committee to Wait discussion on the
President’s request for the $500,000 congressional
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appropriation. Chairman expressed the need to clarify the facts
surrounding the vessel’s violation of Palau law and FSM law, the
Department of Justice role in negotiations with the Palau
government, vessel payment to the FSM, and the settlement
agreement with the vessel.

Department of Justice Chief of Litigation Jeffrey Tilfas
testified the request for $500,000 is to pay the Palau
Government for the vessel violation of Palau coastal fishing
laws when the vessel fished in Palau’s sanctuary
(protected/conservation) waters. Palau notified NORMA of the
vessel fishing violation after the vessel had left Palau’s
territorial waters. Since the vessel was no longer in Palau’s
waters, Palau could not exert jurisdiction. As a result, NORMA
referred the fishing violation to the Department of Justice
because the FSM can exert jurisdiction over the fishing vessel
anywhere the fishing vessel is located since the vessel is
flying the FSM flag.

The Department of Justice explained the vessel’s violation of
Palau’s laws is also considered a violation of the NORMA fishing
license conditions and the FSM’'s regional fisheries open access
agreements. All FSM flag flying vessels must comply with Palau
law pursuant to the Parties to the Nauru Agreement (PNA).! As a
PNA member country, the FSM is bound by the treaty obligations
and rules, where the FSM National Government is responsible for
fishing violations of all fishing vessels flying the FSM flag
with NORMA licensure. Based on this, the Department of Justice
was obligated to enforce the vessel’s fishing violation of
Palau’s laws.

! Under the PNA, there are separate Regional Fisheries Access arrangement
agreements with the FSM, Palau, Solomon Islands, Kiribati, Marshall Islands,
Papua New Guinea and Tuvalu.
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The FSM's enforcement led to a settlement agreement between FSM
and vessel for $500,000 for the fishing violations. The
$500,000 settlement number was based on the calculations of
penalty fines imposed under the law. On September 8, 2022, the
vessel paid the FSM $500,000 per the settlement agreement and
the money was deposited into the Maritime Surveillance Revolving
Fund.

The Palau Government did not agree with the FSM and vessel
settlement, and requested the vessel pay the Palau Government
for the fishing violation. Vessel paid the Palau Government $1
million. In addition, the Palau Government informed the FSM
National Government that they will report the FSM to the IUU and
FFA, “blacklisting” the FSM, if the FSM does not pay them
$500,000. The Palau Government specifically requested $500,000
based on learning of the $500,000 settlement agreement between
the FSM and the settlement agreement’s statement that the “FSM
is acting on behalf of Palau.” Based on the settlement
agreement language, the Palau Government’'s position is that
$500,000 payment to the FSM actually belongs to Palau.

The Department of Justice has engaged in informal talks with the
Palau Government to resolve the dispute. The FSM President and
Palau President discussed the $500,000 payment for the fishing
violation at a prior meeting. However, there is no written
agreement that the Palau Government agrees to settle all
potential fishing violation claims against the FSM National
Government in consideration of the $500,000 settlement payment.
Department of Justice acknowledged that the Palau Government can
always come back to the FSM and request additional money,
because Palau has the right to enforce their fishing laws and
has the right to sue the private company.

Senator Urusemal expressed serious concerns on the aggressive
tactics of the Palau Government when according to the Department
of Justice all PNA member countries are supposed to work
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together. The fact that the Palau Government is forcing the FSM
to make this payment under threat of being “blacklisted” is
placing the FSM in a lose-lose position. Senator Urusemal asked
NORMA whether the FSM has a flag of convenience policy.

The witnesses did not respond.

Senator Welly expressed serious concerns on the Department of
Justice handling of this matter creating a bad precedent, where
fishing vessels will act with disregard to the compliance of
other nation’s laws, because they think the FSM will just pay.
Senator Welly questioned the Department of Justice on whether
the FSM will continue to pay for private company’s violations of
other nation’s laws in the future. Senator Welly also
resubmitted his request for documentation proving the vessel’s
$500,000 payment to the FSM and the financial records showing
the payment’s deposit into the Maritime Surveillance Revolving
Fund.

Department of Finance and Administration Secretary Amor provided
Senator Welly with the $500,000 payment financial documentation
as requested.

Chairman Romolow emphasized that it was imperative for there to
be a written agreement between the FSM National Government and
Palau Government prior to the transfer of $500,000 due to the
fact that there is nothing to stop the Palau Government from
coming back to the FSM and requesting more money. Chairman
expressed serious concerns on the Department of Justice’s
handling of this matter and reiterated that the Department of
Justice should have just let the Palau Government handle the
violation with vessel as a private company and pursue any
violations in their own courts. Chairman pointed to the fact
that the Palau government was not aware the FSM was negotiating
with vessel and raised concern on how can the FSM dictate how
much the penalty should be for violating Palau’s laws.
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Chairman Romolow added to Senator Welly’s concerns that the
Department of Justice is handling this situation differently
than a similar matter involving a NORMA licensed fishing vessel
that was fishing in violation of Nauru’s laws. In the Nauru
matter, the private fishing vessel delt with the Nauru
government directly and the private fishing vessel paid the fine
to Nauru.

NORMA testified that it was important for the FSM to be involved
because the FSM reputation under the PNA and in region is at
risk if the fishing violation is not handled properly. NORMA
explained that with fishing as the primary source that greatly
supports our economy and national government operations, plus
the Great Ocean Seafood Company Ltd. fleet as a major
contributor to our fishing fee revenues collected ($1-2 million
a year), there are major economic impacts on the FSM if this
fishing violation matter is not handled properly and swiftly.
NORMA stated that at the meeting with the FSM President and
Palau President it was made clear that any additional penalties
the Palau government seeks should be paid by the vessel. NORMA
requested Congress authorize the $500,000 payment so that the
matter can be resolved because if the FSM is “blacklisted”, the
country could lose millions of dollars.

Chairman Romolow asked the Department of Finance and
Administration whether the $500,000 payment can simply be
reimbursed to the vessel for the private company to pay the
Palau Government directly.

Department of Finance and Administration Secretary Amor
testified that the department will look into the request, but
since the money is in the Maritime Surveillance Revolving Fund,
it can only be released for the set purposes of fuel, oil,
provisions, and spare parts. Secretary added that reimbursement
or return of the money to the vessel may not be possible.
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Committee asked the Department of Justice and NORMA on whether a
restitution case would be sought against vessel for the FSM'’s
$500,000 payment to Palau Government. Committee explained
$500,000 payment to the FSM is money that belongs to the FSM for
violation of FSM fishing license conditions and fishing laws,
not for Palau. Committee detailed that by virtue of the FSM
National Government forfeiting the $500,000 penalty to the Palau
Government, the FSM National Government is losing money that is
owed to the FSM by the vessel. A legal case seeking restitution
may allow the FSM National Government to recoup the loss.

Department of Justice responded that restitution may complicate
the issue, and other enforcement avenues by the department and
NORMA against the vessel can be pursued at a later time,
including during the annual fishing license registration review.
The Department of Justice recommends the national government
focus on quickly resolving this matter.

NORMA did not respond.

Committee questioned NORMA on whether the fishing licensure
terms and conditions provide for restitution in cases like this
where the FSM is being penalized and forced to pay for
violations that are the fault of the fishing vessel.

NORMA did not respond.

Committee questioned NORMA on whether the agency has engaged in
any enforcement actions against vessel beyond the $500,000
settlement payment since the FSM is effectively being forced to
forfeit that money to the Palau Government and the fact that the
FSM is under threat of being “blacklisted” due to the vessel’s
actions. Committee explained that aside from the penalty, the
agency has the authority to place limits or add conditions to
fishing licenses, suspend or revoke licenses, issue cease and
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desist administrative orders among other sanctions right now
without waiting for annual licensure registration review.

NORMA did not respond.

Chairman Romolow raised concerns on the legal validity of a
congressional appropriation bill authorizing a $500,000 withdraw
from the Maritime Surveillance Revolving Fund to pay a foreign
government.

The first legal concern is that funds in the Maritime
Surveillance Revolving Fund can only be used for limited
purposes of fuel, oil, provisions, and spare parts for FSM
National Government patrol and surveillance boats under 55 FSMC
§680. The second legal concern is the legality of the deposit
of the vessel’s $500,000 penalty payment into the Maritime
Surveillance Revolving Fund since it is unclear whether the
vessel and FSM settlement agreement actually states the penalty
is being imposed due to a violation of the FSM law and/or NORMA
fishing license conditions, which includes compliance with the
PNA.

Although Department of Justice and NORMA testified the $500,000
payment to the FSM was for violation of FSM law, neither
department nor agency can confirm that a FSM law violation is
cited in the settlement agreement. The Department of Justice
and NORMA did confirm that the settlement states: “the $500,000
payment is for vessel’s violation of Palau law and FSM is acting
on behalf of Palau.”

Chairman Romolow and congressional members expressed serious
concerns on the transfer and/or release of any money to the
Palau Government without written agreement. Chairman Romolow
questioned the Department of Finance and Administration on the
validity of authorizing the release of funds without a legally
binding agreement and whether the Department of Finance can.
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Department of Finance and Administration Secretary Eugene Amor
testified that the department cannot authorize the release of
funds without: 1) congressional authorization; 2) valid
supporting documentation, including financial documentation,
proving the funds are going to the intended recipient for the
intended purpose as stated in the congressional authorization.
Secretary Amor stated that department was relying upon the FSM
and vessel settlement agreement as valid documentation due to
the settlement’s agreement’s reference that “FSM is acting on
behalf of Palau” in regard to vessel fishing violations.

Chairman Romolow informed Secretary Amor that the FSM and vessel
settlement agreement is not valid documentation as required by
the Department of Finance’s rigorous rules for valid supporting
documentation because: 1) the settlement agreement is an
agreement between the FSM and , not the FSM and Palau; and 2)
since the $500,000 payment is being made from FSM to Palau,
there must be a legally binding agreement between the FSM and
Palau detailing what the $500,000 payment is being made in
consideration of, and the terms and conditions of the agreement.

In closing the hearing, Chairman Romolow recommended the
Department of Justice provide Congress with a legally valid,
signed written agreement between the FSM National Government and
Palau Government settling the alleged fishing fee violations by
the FSM flag flying vessel for $500,000.

Chairman Romolow reiterated that the Department of Finance must
have a legally valid, signed written agreement between the FSM
National Government and Palau Government, before any money can
be released to Palau.

Chairman Romolow adjourned the committee hearing.
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SUMMARY OF THE COMMITTEE ON JUDICIARY & GOVERNMENTAL OPERATIONS
MAY 8, 2023 HEARING:

J&GO Committee members present at the May 8, 2023 committee
hearing: Chairman Robson U. Romolow and Senator Isaac V. Figir.

Non J&GO Committee members present at the May 8, 2023 committee
hearing: Vice Speaker Esmond B. Moses, Senator Joseph J.
Urusemal and Senator Perpetua S. Konman.

Witnesses present at the May 8, 2023 committee hearing to
testify: Department of Justice Chief of Litigation Jeffrey
Tilfas, Department of Finance & Administration Secretary Eugene
Amor, and Acting Executive Director of NORMA Limanman
Helgenberger.

Chairman Romolow welcomed the witnesses and public to the
Committee hearing. Chairman opened the floor for congressional
members and witnesses to provide opening statements. Chairman
opened the hearing with a brief summary of the April 5, 2023
hearing and facts surrounding Pacific Journey 101 $500,000
payment to FSM for violation of Palau law. Chairman expressed
serious concerns on why the vessel did not pay Palau directly
and legality of the deposit of the $500,000 payment into the
Maritime Surveillance Revolving Fund. Chairman explained the
law restricts deposits into the fund, deposits can only be made
by congressional appropriation, and civil and criminal penalties
issued by FSM Supreme Court. Chairman further explained that
since there was no court judgment in this matter, the money
should not have been deposited into the fund.

Department of Justice Chief of Litigation Assistant Attorney
(hereinafter “AAG”) General Tilfas testified his understanding
is that all fisheries violation penalties are supposed to be
deposited to Maritime Surveillance Revolving Fund as established
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under 55 FSMC §618. AAG explained P.L. 16-74 provides what
expenditures the fund can be used to cover.

Chairman Romolow asked the AAG to confirm his testimony that the
$500,000 penalty deposit into the Maritime Surveillance
Revolving Fund was legal, even though the law states that
deposits into fund must be appropriated by Congress or a penalty
determined by court judgment, and there was no court judgment.

AAG testified in response that the $500,000 deposit into the
Maritime Surveillance Fund was legal. BAAG confirmed there was
no case filing, only a settlement of the penalties between the
FSM and fishing vessel, and the penalty goes directly to the
Maritime Surveillance Revolving Fund after collection of the
penalty. AAG explained this has been the practice based on his
experience at the DOJ and a few previous settlement penalty
matters were also deposited in this fund. AAG explained that
once penalties are deposited, due to the urgency of fishing
vessel operations, instead of going through the long process of
congressional appropriation, the revolving fund permits use for
provisioning spare parts without appropriation to expedite the
process.

Senator Figir raised concern on using the Maritime Surveillance
Revolving Fund to directly pay Palau and disagreed with the
department trying to take a short cut around the requirement of
congressional appropriation.

The Committee sought clarity on AAG testimony that the $500,000
deposit into the Maritime Surveillance Revolving Fund was legal,
when 55 FSMC §673 only permits deposits by congressional
appropriation and under 24 FSMC §§901-902. 24 FSMC §§901-902
(P.L. No. 16-74) provides that civil and criminal penalties must
be imposed by the FSM Supreme Court pursuant to a civil and/or
criminal proceeding. There is no separate provisions permitting
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penalties imposed pursuant to settlement agreements, under the
statute.

AAG testified that he does not agree that deposits into Maritime
Surveillance Revolving Fund are limited to congressional
appropriation and 24 FSMC §§901-902. AAG added that there are
other types of fees and settlements that are deposited into the
fund and will provide to the Committee this information.

Chairman Romolow questioned the AAG on how the FSM government
can move forward with paying the Palau government when there is
no agreement between FSM and Palau, only an agreement between
the FSM and the fishing vessel. Chairman questioned how the DOJ
come up with the $500,000 penalty when Palau was not involved in
the process. Chairman and Senator Urusemal raised concern on
how the payment can be made if the department is not sure this
is the final agreed upon amount with Palau, and no official
documents detailing the FSM agreement with Palau.

AAG testified in response that Palau became aware of the
vessel’s $500,000 penalty payment to the FSM after payment made
and Palau inquired into the negotiation process. AAG explained
that Palau was not satisfied and expressed disappointment with
the penalty amount, because Palau’s position is that they could
have secured more than a million. AAG added that Palau has the
right to sue the vessel, but the settlement agreement is the
only thing stopping Palau from moving any further. AAG further
explained that there is no written agreement between the FSM and
Palau, but there is a understanding between both the FSM
President and Palau President and their leadership that Palau
will not seek a higher amount.

The Committee sought clarity on AAG testimony regarding the DOJ
decision to agree to the $500,000 penalty when there are no

specific penalties set under 24 FSMC §§404-406 for violation of
fishing access agreements, and by law (P.L. No. 20-73) penalties
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fishing access agreements, and by law (P.L. No. 20-73) penalties
not specified under title 24 are limited to $100,000 as provided
in 24 FSMC §920.

AAG testified that the $500,000 penalty was based on both
potential civil and criminal violations the AAG drafted in the
draft criminal and civil information filing against the vessel.
AAG explained that the total penalties that could be imposed on
the vessel for all criminal and civil violations combined was
the penalty baseline, which was then negotiated and settled to
the final $500,000 penalty. AAG explained that $1 million is
the maximum that can be imposed for criminal penalties.

The Committee reiterated its concerns on the legality of the
penalty imposed because the settlement agreement indicates the
payment is only for civil penalties, not criminal penalties.
The settlement agreement indicates the FSM can the pursue
criminal action against the vessel.

Senator Urusemal asked what will happen if the FSM President and
Palau President do not reach an final agreement that the
$500,000 payment is sufficient.

AAG testified that there is always a possibility things will
change, and DOJ will look into these legal impediments to
address accordingly. AAG added that this type of action by
Palau is unlikely because the success of the PNA and its
enforcement requires collaborative effort from all member
countries.

Senator Konman questioned the Department of Finance on whether
congressional authorization is required for deposits in to the
Maritime Surveillance Revolving Fund. Senator also expressed
concerns on FSM licensed fishing vessels violating foreign
country fishing laws. Senator identified the Nauru fishing
matter settlement was directly handled by the fishing vessel
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with Nauru and asked why did Pacific Journey 101 not handle this
fishing violation on their own directly with Palau.

Secretary Amor testified that Congress authorization is not
required for deposits into the Maritime Surveillance Fund, only
withdrawals from the fund.

AGG testified there are numerous fisheries cases involving FSM
licensed fishing vessels violating foreign country fishing laws.
AAG stated he does not have details on the Nauru case.

NORMA Acting Executive Director testified that the agency worked
with DOJ to settle the Nauru matter out of court to make sure
the private company, Diving Seagull, met Nauru’s requirements.
NORMA stressed the negative impact of failure to pay the
$500,000 on FSM fisheries revenues if FSM is placed on the IUU
list.

Chairman Romolow asked the Department of Finance whether the
department is okay to transfer payment to Palau without any
supportive documentation that Palau agrees the $500,000 payment
is final, because there is only a verbal agreement. Chairman
Romolow expressed that it does not make sense a to appropriate
money first and then proceed with negotiating contract with
Palau.

AAG testified that word of mouth exchanges are never sufficient,
but where there is a security with acknowledgment receipt this
is sufficient. AAG explained this security and acknowledgement
receipt requirement is the normal process, and the
acknowledgement receipt contains language that payment will be
final and cover everything. AAG explained that once the
security and acknowledgment receipt is secured, then the money
can be released. AAG added the Financial Management Regulations
do not permit contract agreements prior to congressional
appropriation and both parties must meet certain measures to be
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bound by the language on the security and acknowledgment
receipt, and this instrument would be secure.

Department of Finance & Administration Secretary Eugene Amor
testified that the plan of action is that if the department
receives congressional appropriation then department will work
on the agreement between the FSM and Palau. Secretary explained
the department cannot sign any agreement without the funding for
financial sufficiency purposes, and the department cannot clear
as to available of funding without Congress authorization to
proceed with the transaction. Acting to the Secretary, this is
the normal process where Congress appropriates money and then
the department proceeds with the contract, agreements are not
done prior to making the money available.

Chairman Romolow asked the DOJ whether the $500,000 penalty is
for violation of FSM laws. Chairman expressed that it is not
clear whether the payment is for violation of Palau’s laws or
FSM’s law. Chairman raised concerns on the DOJ seeking an act
of Congress to appropriate money that may not belong to the FSM.
Chairman Romolow also explained that if the penalty payment is
for violation of Palau’s laws, then Chairman Romolow recommends
the department refund the vessel the $500,000 and the vessel can
proceed with payment to Palau. Chairman expressed serious
concerns that FSM did not seek penalty for violation of FSM
fishing licensure laws when the vessel violated the FSM
licensure laws, and questioned whether the FSM government is
going to continue to issue a license to that fishing vessel.

AAG initially testified the penalty was for violation of Palau’s
laws, but later revised his testimony that the penalty was for
violation of FSM laws as the AAG can only negotiate on behalf of
the FSM not Palau.

AAG testified that the draft criminal information, which was
never filed, lays out the FSM laws that were violated. AAG also
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testified that he cannot specify only a signle countries laws
that were violated because FSM jurisdiction stretches to
anywhere the vessel is fishing as a FSM flag flying vessel.

AAG testified that the $500,000 penalty was not specifically
payment for violation of the FSM licensing laws. AAG explained
there was no FSM licensing penalties issued in this matter nor
failure to report. AAG added that the decision to issue
licensure is up to NORMA and NORMA will consider this in their
negotiations to renew licensure the vessel’s lincense.

NORMA Acting Executive Director testified the law allows them
the ability to revoke licenses and compliance issues are used in
terms of future licensure negotiation with the vessel. NORMA
explained that prior compliance issues are used as leverage to
determine fishing fees for non-compliant vessels, and increased
fishing fees will encourage non-compliant vessels to comply in
the future.

The Committee sought clarity on AAG testimony that the $500,000
penalty for violations of FSM law, when the FSM Settlement
Agreement with Pacific Journey 101 indicates the FSM is acting
under the authority of the Parties to the Nauru Agreement (PNA)
and there is no reference to violation of FSM laws. Committee
also expressed concern on additional obligations in the
settlement, including a waiver and release of claim provision,
and indemnification provision.

AAG affirmed the DOJ only has the authority to negotiate on
behalf of the FSM, not Palau. AAG acknowledged issues with the
settlement agreement language and settlement language flaws.
AAG explained that he negotiated with the vessel’s counsel and
negotiated different language, but the final settlement
agreement that was signed did not reflect the actual negotiated
language. AAG chose not to answer why the settlement agreement
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by the Attorney General when the settlement agreement did not
reflect the actual negotiated language.

The Committee sought clarity on AAG testimony regarding the
Palau government’s role in the actual negotiations with the
vessel, Pacific Journey 101, based on Article 13(b) of the PNA
(PNA Cooperation in Enforcement provisions), which requires the
FSM take appropriate action against the vessel to the “mutual
satisfaction of the Parties concerned”. AAG earlier testimony
provided that Palau complained the penalty imposed on the vessel
was small because they could have secured over $1 million in
penalties based on value of the vessel.

AAG testified Palau actually sent a request to NORMA regarding
the vessel’s violation of Palau’s laws, which NORMA referred to
the DOJ. AAG testified the DOJ did not have any communication
with Palau during the settlement negotiation process with the
vessel.

NORMA Acting Executive Director Limanman Helgenberger testified
on the agency process under the Western and Central Pacific
Fisheries Commission (WCPFC) where a violation occurs in a
foreign jurisdiction. NORMA explained that the agency works
with Palau to make sure they are satisfied since the violation
occurred in Palau. NORMA further explained that the agency
licensure requires vessels to comply with foreign jurisdiction
laws when fishing in foreign jurisdiction zones. NORMA added
that Pacific Journey 101 is a domestic vessel to the FSM and it
is the FSM's obligation to ensure Palau is satisfied with the
violation outcome. If Palau is not satisfied then it is NORMA's
obligation to ensure the company meets the Palau government’s
requirements. NORMA testified the settlement agreement language
indicating that the FSM acts on behalf of Palau is a concern
where the vessel may claim they have already met these
requirements.
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Chairman Romolow made clear he would not recommend congressional
appropriation from the Maritime Surveillance Revolving Fund
under C.B. 22-285, because the $500,000 penalty payment belongs
to the FSM, not Palau.

Chairman Romolow recommended the $500,000 payment be transferred
to the General Fund. Chairman stated he will ask Congress to
consider a separate congressional bill to appropriate $500,000
from the General Fund to pay Palau as part of the FSM's
obligation as the fishing licensing authority for the vessel.
Chairman explained this recommendation is based on testimony
that the penalty is for violation of FSM’'s laws fishing
licensing regulations and AAG negotiating on behalf of FSM, not
Palau.

Secretary of Finance testified the ability of the department to
transfer the $500,000 from the Maritime Surveillance Revolving
Fund to the General Fund depends on whether the money actually
belongs to the FSM. Secretary explained that if the money
belongs to Palau then the department may need to give the money
back to the vessel. Secretary expressed that the answer to the
question of whether the payment is for violation of FSM law or
Palau law is important because the approach forward is clear
once there is a clear answer.

AAG informed the Committee that he would need to discuss
Chairman Romolow’s question on whether the $500,000 belongs to
FSM or Palau, and Chairman'’s recommendation with both the Acting
Attorney General and FSM President. AAG committed to providing
the Committee with clarification on whether the $500,000 penalty
was for violation of FSM law or Palau law and expedite the
Committee’s request.

NORMA Acting Executive Director noted the DOJ will have to
consider how the schedule fee for penalties fees impact the
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legal question of whether the $500,000 penalty belongs to the
FSM or Palau.

Chairman Romolow thanked the witnesses for their testimony and
adjourned the hearing.

CONCLUSION

The Committee on Judiciary and Governmental Operations has
reviewed C.B. No. 22-285, and considered all testimony from the
April 5, 2023 and May 8, 2023 Public Hearings.

Your Committee does not recommend congressional action on C.B.
22-285.

Your Committee recommends that after confirmation by DOJ that
the $500,000 penalty imposed on Pacific Journey 101 was for
violation of FSM law, then Congress should authorize the
transfer of the $500,000 from the Maritime Surveillance
Revolving Fund to the General Fund and Congress appropriate
$500,000 from the General Fund to pay Palau. However, if the
DOJ confirms the $500,000 penalty was for violation of Palau law
through implementation of the PNA, the Committee recommends that
the $500,000 penalty is returned to Pacific Journey 101 and the
vessel company can directly pay the Palau government for
violation of Palau law.

Your Committee on Judiciary and Governmental Operations
recommends the bill to be filed.

Respectfully submitted,
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TWENTY-SECOND CONGRESS OF THE FEDERATED STATES OF MICRONESIA

SEVENTH SPECIAL SESSION, 2023 - J&GO c.B. No. 22-285

A BILL FOR AN ACT

Authorizing a one-time payment of $500,000 against the Maritime
Surveillance Revolving Fund of the National Treasury of the Federated
States of Micronesia, to be remitted to the Government of the Republic
of Palau for a fishing violation case handled by the FSM Department of
Justice on behalf of Palau, and for other purposes.

BE IT ENACTED BY THE CONGRESS OF THE FEDERATED STATES OF MICRONESIA:

1

10

11

12

13

14
15

16
17

18

Section 1. Notwithstanding the provisions of subchapter
XIII of Title 55 of the FSM Code (Annotated), which established
the Maritime Surveillance Revolving Fund, the Department of
Justice is hereby authorized to withdraw $500,000 from the
existing fund balance of the Maritime Surveillance Revolving Fund
to be remitted to the Government of Palau in connection with a
fishing case handled by the Department of Justice on behalf of
Palau.

Section 2. This act shall become law upon the approval by

the President of the Federated States of Micronesia or upon its

R 7[,(,0
gikgkdféncio S. Harper
(by request)

becoming law without such approval.

Date: (//03 /?2 Introd
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